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Seventh Judicial District, Bonneville County
Penny Manning, Clerk of the Court
By: Joseph Lugo, Deputy Clerk

Jason R.N. Monteleone, ISB#: 5441
Shannon N. McCarthy, ISB#: 10027
JOHNSON & MONTELEONE, L.L.P
350 N. 9 th St., Suite 500
Boise, Idaho 83 702
Telephone: (208) 331-2100
Facsimile: (208) 947-2424
jason@treasurevalleylawyers.com
s hannon@treasurevalleylawyers. com
Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT FOR THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

VICTOR DUPUIS,
Plaintiff,

Case No. CVl0-18-6552

v.
EASTERN IDAHO HEALTH SERVICES
INC. an Idaho Corporation doing business as
EASTERN IDAHO REGIONAL MEDICAL
CENTER, and JOHN/JANE DOES I-V, whose
true identities are presently unknown,

DECLARATION OF SHANNON
MCCARTHY IN OPPOSITION TO
DEFENDANT'S MOTION FOR
SUMMARY JUDGMENT

Defendants.

I, Shannon N. McCarthy, make the following declaration pursuant to Idaho Code§ 9-1406:
1.

I am at least eighteen (18) years of age and am competent to testify regarding the

matters set forth herein.
2.

I am the attorney of record for Defendant/Counterclaimant Joshua Logan ("Logan")

in the above referenced matter.
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3.

I make this declaration upon personal knowledge and review of the records

described herein.
4.

Attached hereto as Exhibit A are true and accurate copies of excerpts from the

Deposition Transcript of Victor Dupuis.
5.

Attached hereto as Exhibit B are true and accurate copies of excerpts from the

Deposition Transcript of Carol Dupuis.
6.

Attached hereto as Exhibit C are true and accurate copies of excerpts from the

Deposition Transcript of Gordon Dupuis.
7.

Attached hereto as Exhibit D are true and accurate copies of excerpts from the

Deposition Transcript of Noelle Dupuis.
8.

Attached hereto as Exhibit E are true and accurate copies of excerpts from the

Deposition Transcript of Brent Martin.
9.

Attached hereto as Exhibit F are true and accurate copies of excerpts from the

Deposition Transcript of Brett Hanson.
10.

Attached hereto as Exhibit G is a true and accurate copy of the Landscape

Maintenance and Snow Removal Agreement and Procedure entered into by B&K and EIRMC.
11.

Attached hereto as Exhibit H is a true and accurate report of Plaintiffs Expert

Witness, Bud York of Superior Sweeping and Snow Removal.
12.

Attached hereto as Exhibit I is a true and accurate copy of the work logs provided

by B&K for work provided to EIRMC on January 24, 2017.
13.

Attached hereto as Exhibit J is a true and accurate copy of Defendant's answer to

Interrogatory No. 14 as provided in Defendant's Answers and Responses to Plaintiffs First Set of
Written Discovery.
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CERTIFICATION
I declare under penalty of perjury pursuant to the law of the State of Idaho that the forgoing
is true and correct.
DATED: January 31, 2020.

CERTIFICATE OF MAILING, DELIVERY, OR FACSIMILE TRANSMISSION
I CERTIFY that on January 31, 2020, I caused a true and correct copy of the foregoing
document to be:
□ Mailed
□ Hand Delivered
□ CM/ECF Electronic Filing

~iCourt E-File
D Transmitted Fax Machine
to:
□ Transmitted Via E-Mail
to: mmsmith@hawleytroxell.com
mksmith@hawleytroxell.com

Marvin M. Smith, Esq.
Marvin K. Smith, Esq.
HAWLEY TROXELL ENNIS & HAWLEY, L.L.P.
2010 Jennie Lee Drive
Idaho Falls, ID 83404

SON & MONTELEONE, L.L.P.
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO,

IN AND FOR THE COUNTY OF BONNEVILLE

VICTOR DUPUIS,

)
)

Plaintiff,

) Case No.
) CVl0-18-6552

vs.

)
)
)
)
)
)
)

EASTERN IDAHO HEALTH SERVICES,
INC., an Idaho corporation doing
business as EASTERN IDAHO REGIONAL
MEDICAL CENTER; and JOHN/JANE DOES
I-V, whose true identities are
presently unknown,

)
)
)
)

Defendants.

DEPOSITION OF VICTOR DUPUIS
Wednesday,

July 10, 2019,

9:00 a.m.

Idaho Falls, Idaho

BE IT REMEMBERED that the deposition of
Victor Dupuis was taken by the attorney for the
defendants at the office of Hawley Troxell Ennis &
Hawley, LLP, located at 2010 Jennie Lee Drive, Idaho
Falls, Idaho, before Sandra D. Terrill, Court
Reporter and Notary Public, in and for the State of
Idaho, in the above-entitled matter.
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Q. That was going to be my next question.
A. And we lived in Pleasant Grove until we
moved back here.
Q. So just to recapitulate a little bit.
When did you start your job with KeyStone?
A. That's a good question. Well, yeah, I
worked -- because there were two positions, actually.
There was the one at KeyStone and I also worked at
Word Perfect for not quite a year. And actually
worked at Word Perfect before I worked at KeyStone.
And I'm sorry I slipped that. And the Word Perfect
job came to a halt because Word Perfect sold to
Novell and they let 5,000 people walk away from that.
Q. And then you went to KeyStone?
A. And then I went to KeyStone.
Q. So sometime maybe in the mid '90s?
A. Well, it's been a while since I've
thought about exact dates.
Q. You say you remarried in 1996?
A. Correct.
Q. So where were you working when you got
remarried?
A. I was working at, let's see, had to be
working at KeyStone. No, it wasn't. Like I say, the
thing at Word Perfect was less than a year.
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Q. Okay. And so you're working at least at
KeyStone from sometime in '96 to 2001?
A. Uh-huh.
Q. So when do you move from Pleasant Grove
to Idaho?
A. Well, it would have been sometime
previous to that -- or, you know, around that same
time frame I moved up here and I was up here for
several months before I moved the family up.
Q. And where did you move to in Idaho?
A. Idaho Falls.
Q. Idaho Falls?
A. Correct.
Q. And that's roughly sometime in 2001?
A. Yeah.
Q. And are you at the same address that you
moved to or did you -A. Oh, no. No. I rented an apartment
there for a time. Then we -- when the family came
up, wife was staying with her folks in Rigby and then
we were able to move into a home in Idaho Falls.
Q. Is it the same home you're at now?
A. No.
Q. Okay. So where did your wife and
yourself move to in Idaho Falls? I'm seeking the
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address.
A. I understand. And I'm trying to -that's a good question. The first address would have
been on Ada A venue. I'm trying to get the house
number in the top of my head.
Q. We can come back to that at a break.
A. Anyway, we lived in the home on Ada for
a time and then moved to a house on K Street.
Q. K Street?
A. Yeah, 525 K Street. And then we moved
from the K Street address to where we are now which
is in Milo.
Q. Milo?
A. Yeah.
Q. Can you give me -A. It's an Idaho Falls address but it's -Q. The Milo area?
A. -- in the Milo area.
Q. Okay. Do you know the address?
A. 12861 North -- 12861 North 75 East.
Q. 75 East?
A. Correct.
Q. Okay. And roughly how long have you
lived there?
A. Ten years.
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Q. Okay. Going back now to your
employment. We left off with KeyStone.
A. Uh-huh.
Q. What was your next job after Keystone?
A. When we moved up here, I was not -there was nothing up here in terms of my designing
instruction. So I managed to reeducate myself as a
piano technician.
Q. And who did you work for?
A. When I originally got here, I worked for
Welch Music for a very short time. I happened to
know the gentleman who was the manager at that time
so I worked for them for about a year or so plus on
my own. At which point they folded the store -- I
don't remember the exact time frame of that because
when I stopped and was just working self-employed
after that, that was until about '05 at which point 1
worked -- went to work for a software company in
Rexburg called Policy Tech.
Q. Policy Tech?
A. Yep. Policy Technologies. Well, they
do exist but they were sold in 2012 to a company in
Portland. And so the name of the company still
exists if you go out there and look for Policy Tech
because the software they created is used nationwide.
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supplementation of those medical records and we'll do
that through counsel.
A. But he came to no different conclusion
than Dr. Vincent had come to.
Q. Right. I just have to put my eyes on
the record.
A. I understand.
MR. SMITH: Anything else, Counsel?
MR. BISTLINE: No.
MR. SMITH: Thank you very much. We'll take
a break.
(A recess was taken from 11 :06 a.m. to
11:11 a.m.)
Q. BY MR. SMITH: I'm going to shift now to
the date of the accident. Okay?
A. Okay.
Q. Do you remember what day the incident
occurred at EIRMC?
A. Yeah, it was a Tuesday.
Q. Okay.
A. The reason I know it was a Tuesday is
because the weather had been ugly and my wife was
experiencing the issues that caused me to take her
there in the first place and she didn't want to go in
on Monday.
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Q. So it was a Tuesday. Do you remember
what day in January it was?
A. The exact date from all the
documentation and such we're saying it was the 17th.
I couldn't off the top of my head tell you that.
Q. Well, our records indicate it was
January 24, 2017?
A. Okay. You're right. I'm confusing that
with the year. So, anyway, it was a Tuesday morning
that I took my wife to the hospital.
Q. Well, let me just ask some questions.
A. You bet.
Q. So if I say our records indicate the
incident occurred on January 24, 2017 -A. Correct.
Q. -- and it was a Tuesday, you would agree
with that?
A. Yes, sir.
Q. Okay. And what I want to do is start
off the morning of January 24th, starting when you
first wake up. Okay. And just can you take me
through the first event of the day that you remember
on the 24th of January 2017?
A. Well, my wife had been having issues
with her heart prior to that.
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Q. Okay.
A. And, in fact, if weather had permitted,
I would have taken her in on Monday the 23rd except
the weather was so bad that she didn't want to do
that.
Q. Does she have a regular physician she
sees for her heart problems?
A. She does now. She did not then because
she had never had any problems before.
Q. So this is a recent development?
A. That was a brand-new, out of the box
health event for her. So the morning of the 24th we
get up. She didn't have a very good night. So we
get up and discuss, you know, what are we going to do
now about this whole circumstance because things
weren't much better. She's still very uncomfortable
and things weren't working very well. And so we
finally decided -- and I forget -- somewhere around
9:00, 10:00 or so we finally decided to make a trip
in to the ER so they can figure out what is going on.
Q. So you did go to the emergency room?
A. Correct. For her.
Q. Do you remember which doctor attended
her?
A. Wow --
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Q. If you don't, that's fine.
A. I don't. It's out of the Idaho Heart
Institute, I believe.
Q. Well, Jet me just ask some questions.
So you go to the ER and you're first seen by an
emergency room physician?
A. Uh-huh.
Q. Is that a yes?
A. Yes. I'm sorry.
Q. And then he figures out based upon his
examination that this is a heart problem?
A. Uh-huh.
Q. And so he calls in a heart specialist?
A. Correct.
Q. And so a heart specialist come to the ER
or is she already on the floor when he comes in?
A. No. He comes -Q. To the ER?
A. Yes.
Q. And it was a male?
A. Yes. And they do tests all day.
Q. Take her up to the cath lab?
A. I don't have any cJue. I just know that
they were doing whatever they did with her for
several hours.
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO,

IN AND FOR THE COUNTY OF BONNEVILLE

VICTOR DUPUIS,

)
)

Plaintiff,

) Case No.
) CVl0-18-6552

vs.

)

)
)

EASTERN IDAHO HEALTH SERVICES,
INC., an Idaho corporation doing
business as EASTERN IDAHO REGIONAL
MEDICAL CENTER; and JOHN/JANE DOES
I-V, whose true identities are
presently unknown,

)
)

)
)

)
)
)

Defendants.

)

DEPOSITION OF CAROL DUPUIS
Wednesday,

July 10, 2019, 2:45 p.m.

Idaho Falls,

Idaho

BE IT REMEMBERED that the deposition of
Carol Dupuis was taken by the attorney for the
defendants at the office of Hawley Troxell Ennis &
Hawley, LLP, located at 2010 Jennie Lee Drive, Idaho
Falls, Idaho, before Sandra D. Terrill, Court
Reporter and Notary Public, in and for the State of
Idaho, in the above-entitled matter.
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A. I don't think there was any because my
kids -- I was in the hospital. So I didn't notify
anybody. My kids were notifying everybody.
Q. E-mails?
A. I guess there may have been e-mails sent
later, if there were. Because I, again, wasn't
e-mailing for weeks there. I know I didn't send out
a news e-mail to everybody or anything like that.
Again, everybody -- my kids were handling all that.
Q. I'm just asking have you made a due and
diligent search of your e-mails to see if there's any
that are in reference to Victor's fall in the parking
lot on January 24, 2017?
A. No. I can't say I have done a search of
mine. I know Vic searched his because that's what
the interrogatories asked. But, no, I haven't gone
through and searched mine. I guess there may be
some.
Q. Internet postings?
A. No. I didn't do any postings.
Q. Social media postings?
A. No.
Q. Biogs?
A. No.
Q. And we've talked about any other
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writings being that one statement that you've
remembered, and you'll talk to your counsel about
that?
A. Right.
Q. And these are talking about things that
you generated or received, if you read the request.
Generated or received.
A. The only photographs I've seen were the
ones that he showed me. You know, that other people
took. That's the only ones that were taken, I guess.
Q. But in regard to these other categories,
can you just make a search to make sure that not only
did you not generate any but you didn't receive any
of these categories?
A. Well, there was probably family members
sending me e-mails saying how are you, or something
like that. You know, again, long after the fact.
The kids handled that. There may have been something
like that.
Q. I'm just asking if you'll take a look at
your electronic devices and see if you have any of
these items that we requested?
A. You mean right now?
Q. No. Not right now.
A. Okay. Good.
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Q. I don't want to prolong the deposition.
But if you would do that, and get with Mr. Bistline
after you've done that. And if there's anything you
haven't produced, would you please produce that to
Mr. Bistline and he'll get that along to me.
A. Okay.
Q. Do you understand what I'm asking there?
A. Yeah. Yeah. Just go through these.
Look through -- all I have is e-mail. So I'll just
look through the e-mails.
Q. Okay.
A. And see what -- so you're saying
conversations back and forth. Even if it's something
like: How are you doing now?
Q. Right.
A. You guys back home now?
Q. How is Victor doing from the fall? How
is Victor doing from the sepsis? What happened at
EIRMC? Things of that nature. Anything concerning
Victor's fall in the parking lot and the aftermath of
that.
A. Okay. I will look for that.
Q. Very good. Where were you born?
A. Rigby.
Q. And when were you born?

1
2
3
4
5
6
7
8
9
IO
11

12
13
14
15
16

17
18

19

20
21
22

23
24
25

A.
Q. And did you grow up in Rigby?
A. Yep.
Q. Went to Rigby High School?
A. Yes.
Q. Graduated?
A. Uh-huh.
Q. When did you graduate?
A. 1980.
Q. And what is your current address?
A. 12861 North 75th East.
Q. And you're currently married?
A. Yes.
Q. Towhom?
A. Victor Dupuis.
Q. And when were you married to Victor?
A. March 2, 1995.
Q. And where were you married?
A. In Utah.
Q. Provo?
A. In South Jordan.
Q. And you've had some children in common
with Victor, correct?
A. Yes.
Q. And what are their names and ages?
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A. Gordon is 22. Noelle is 20.
Q. And just so we can check the spelling.
We've already got it with Victor, but just to double
check it, how do you spell Noelle?
A. N-o-e-1-1-e.
Q. And how old is Noelle?
A. 20.
Q. And it's my understanding Gordon is
presently on an LDS mission in Iowa?
A. Yes.
Q. And that he will be coming home in
December of this year. Correct?
A. Correct.
Q. And Noelle is currently a student at
BYU-Idaho?
A. Right.
Q. And we figured out that you've been
previously married; is that correct?
A. Yes.
Q. And that was to Mr. Bickmore?
A. Yes.
Q. When were you married to Mr. Bickmore?

A. 1987.

Q. And where were you married?
A. In Salt Lake.

24
25
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Q. And you divorced him -- refresh my
memory.
A. '95. '94.
Q. And did you have children in common with
Mr. Bickmore?
A. Yes.
Q. And could you give me their names and
ages?
A. Robin is 31.
Q. Pardon me?
A. 31.
Q. Thank you.
A. And Tom is 29.
Q. And where does -A. He's 28 now.
Q. 28. And where does Robin currently
reside?
A. She lives next door to us in Milo.
Q. And Tom?
A. In Guelph, Ontario, Canada.
Q. And is Robin currently employed?
A. Yes.
Q. With?
A. AutoZone.
Q. Here in Idaho Falls?
[Page 19]
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side.
Q. Gotcha. And Tom -- what does Tom do?
A. He's a finish carpenter.
Q. Is he temporarily in Canada or has he
made himself a resident up there?
A. He's a permanent resident.
Q. And in talking to Victor, it sounds like
he's been previously married one time as well. Is
that correct?
A. Correct.
Q. His previous spouse was Myrna?
A. Myrna, yes.
Q. And I think Victor has advised me of the
children he had in common with Myrna.
A. Okay.
Q. Now, besides Robin and Victor do you
have any other family members living in the area?
A. Not in Idaho. No.
Q. And I take it that your maiden name is
Brady; is that correct?
A. Yes.
Q. Now, upon graduation from high school,
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did you go on to co1lege?
A. Yes.
Q. Which college did you go to?
A. BYU.
Q. Provo?
A. Yes, in Provo.
Q. And when did you attend BYU-Provo?
A. That would be 1980 to 1989, is when I
graduated.
Q. And graduated with a BS or BA?
A. BS.
Q. In?
A. Computer Science.
Q. Excuse me. I've got a little cough
going today.
Do you know if Victor has had any
medical training?
A. Not that I've ever heard of.
Q. Has he had any nursing training?
A. No.
Q. Have you had any medical training?
A. No.
Q. Any nursing training?
A. Church, cub scouts stuff like that.
Q. First aid?
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A. Uh-huh.
Q. How many properties did you manage?
A. I had I 3 at one time. Now how many do I
have? I have eight properties now.
Q. Are these residential or commercial or
industrial?
A. Residential.
Q. And they1re all located in the Rigby,
Idaho Falls area?
A. Right.
Q. And we talked about it a little bit
before. Is this a mixture of, like, apartments and
freestanding houses?
A. Yes.
Q. And I take it you still manage these
properties?
A. Yes.
Q. And so, has that been the case from
around 200 I to the present time?
A. 2001 is when we started, yeah.
Q. To the present?
A. Yes.
Q. And you show the properties, you rent
the properties, and when necessary evict tenants?
A. Yes. And do the maintenance and

July 10, 2019

1

2
3
4
5

6
7
8
9
IO

11
12
13
14
15

16
17
18
19
20
21
22

23
24
25

cleaning.
Q. Okay. Does Victor help out in that?
A. Sometimes, yes.

Q. Would you say you're the dominant person
as far as the cleaning and maintenance?
A. Yes.
Q. And that's always been the case?
A. Yes.
Q. That was the case before January 2017?
A. Yes.
Q. Are these properties you own in
conjunction with your husband, or do you own these
separately and solely by yourself? Do you understand
the question?
A. Do you mean whose name is on the title
or whose name is on the loan or -Q. Well, we all know that Idaho is a
community property state. So what I'm asking, I
guess, is if you owned these properties before you
married Victor?
A. Oh, no.
Q. All these properties have been acquired
after your marriage with Victor?
A. Yes.
Q. Have you created a different entity for
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the ownership of these properties, or are these
properties held in yours and Victor's own names?
A. Our own names.
Q. Do you employ like a management service
in conjunction with these properties?
A. No.
Q. So how many hours a week do you devote
to the management of these propetiies?
A. It's not -- there's not a consistent
amount. It's -Q. Just give me a range?
A. It's how you handle emergencies. A
range. Okay. Minimum would be six hours.
Q. Six hours a week?
A. Yeah.
Q. To a maximum of -A. Six hours a week. I'm sure there's
weeks we have gone 40 or 50. But that's not the
norm, but that's happened.
Q. Okay. Have you ever been arrested?
A. No.
Q. Now J'm going to turn my attention to
January 24, 2017. It's my understanding that you had
some discomfo1i either the night before or the
morning of the 24th of January that prompted a visit
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to EIRMC; is that correct?
A. Yes.
Q. Can you kind of describe for me what
your trouble was?
A. I had chest pain dead center in the
middle of my chest. And then I felt generally,
really awful in a way that I hadn't felt before all
over.
Q. So this was a new experience?
A. This was a brand-new experience. So I
could have thought it's heartburn, or something like
that, except that everything else was just gray is
the way I described it then. I just felt awful. I
felt gray. I don't know why that word came to mind.
Q. When did you experience the onset of
these signs and symptoms?
A. It was the evening before.
Q. And did you have a conversation with
Victor about going to the hospital on the night of
the 23rd?
A. No.
Q. No conversation?
A. No.
Q. Never contemplated going in on the 23rd?
A. I contemplated all the time. I thought
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bed, anyway. I was kind of awake all night.
Q. It was still storming?
A. No, it had stopped. Sometime it had -1 don't know -- I do know -Q. That's what I'm asking you. Did you
observe the cessation of the storm?
A. Yes.
Q. Or did you just wake up and it was not
storming?
A. I -- I can't tell you that. I don't
know.
MR. BISTLINE: Guys. One at a time.
THE WI1NESS: What I remember clearly was
waiting until daylight, hopefully things would be
fine. Whenever it was, I don't know what time it
was, that I noticed that the storm was gone. I don't
know what time it was. And then I said: Good we'll
wait until the roads are clear, and then we'll go.
Q. BY MR. SMITH: And the roads -A. I think -- I didn't even tel1 anybody
that anything was wrong until then. I know that
there was some time that everybody's going around
worried: Mom, are we going to go? Nope. Not yet.
Okay. Now I think we can go.
Q. So 23rd, 24th, it's you, it's Victor.
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Is Gordon living with you at that time?
A. Yes.
Q. And is Noelle living with you at that
time?
A. Yes.
Q. And it's your testimony that you didn't
share with them your problems until the morning of
the 24th?
A. Right.
Q. But eventually you get in the car and
you make your way from your home to EIRMC; is that
correct?
A. Right.
Q. Do you remember where you parked that
morning?
A. He took me right up to the emergency
doors. So we didn't park anywhere. He took me right
up to the doors and I got out and went to emergency.
Q. You walked by yourself unassisted into
the emergency room?
A. No. I think he was holding my arm.
But, yeah. He didn't drop me off and drive away. He
parked the car there and -- so I guess we parked in
the emergency place.
Q. And then walked into the emergency room?
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A. Right.
Q. And you were attended by an emergency
room physician?
A. Yes.
Q. Do you remember who it was?
A. No, I don't remember. I remember there
was the triage person, nurse or something, took me
into the little triage room and then brought me a -I think they brought me a wheelchair from there. And
took me into one of the emergency rooms from there.
Q. Do you remember how long you were in the
emergency room?
A. I don't remember times. I know it was
long enough to do lab work and get it back and then I
went to radiology and came back and -Q. Back to the emergency room?
A. Yeah. Back to the emergency room. And
then -Q. Eventually a heart specialist showed up?
A. Yes.
Q. Do you remember who that was?
A. I don't remember who that was.
Q. And did he make a diagnosis?
A. Yeah. They said that the blood tests
showed Troponin. Is that the word?
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Q. Troponin? Okay.
A. Yeah. So they said that means a heart
attack.
Q. So did they take you upstairs?
A. Then they did -- yeah. I spent the
night there on the cardiac floor and I don't know if
I went to the room before I did the -Q. Catheterization?
A. Yeah. They did that, didn't find any
blockages. But they saw where there was some damage.
Q. So you ultimately end up in a patient
room?
A. Yes.
Q. Do you remember what floor?
A. Cardiac floor. I think that's the
fourth floor.
Q. Do you remember the room number?
A. No.
Q. Now, was Victor with you in the
emergency room?
A. Yes.
Q. How long did Victor stay with you in the
emergency room?
A. I don't remember him ever leaving. He
was there watching when they did the catheter thing.
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I should be going. I should be going. And the
reason I didn't was because there was a blizzard
outside, and I am terrified of riding in a car when
it was the absolute worst conditions. And I couldn't
bring myself to say: Let's go to the hospital.
Let's go. I just couldn't bring myself to do it.
We'll wait until it stops.
Q. So the evening -- I'm just going to say
the evening hours ofJanuary 23, 2017, there was a
blizzard?
A. Yes.
Q. And I think I understand what a blizzard
is, but are we talking about wind and snow? What are
we talking about?
A. Wind and -- it was -- I don't know ifl
would say sleet, or something, but it was the worst
kind for slick roads.
Q. What we call horizontal sleet, what we
have around here once in a while?
A. Yeah. That would be it. It's
whatever -- there's a difference between snow piling
up on the road and driving through deep snow -Q. Right.
A. -- and having it be so slick and no
visibility. And I can't handle being a passenger --
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I actually can handle driving better, but I was in no
condition to drive either.
Q. Have you had bad experiences in
blizzards before?
A. No. I can just imagine them.
Q. Okay. So we've got bad weather
conditions on the night ofJanuary 23, 2017. And
you're just not going to take the risk of going out
and getting to the hospital that night?
A. Right. I just kept thinking if it gets
worse, then I'll call an ambulance. But even that
was kind of scary. So I -- I didn 1t decide I'll wait
until morning, !just didn't do anything. I just
didn't make a decision.
Q. Okay. And it was your decision or
nondecision rather than Victor's decision or
nondecision?
A. Right. Right. I didn't tell him.
Because if I had said, "I think I'm having a heart
attack," then he would've just, "Get in the car. 11
And then I really would be in bad shape. I mean, I
don't need to be that stressed. I just didn't make a
decision and I felt really awful.
Q. So you struggled through the night of
the 23rd?
[Page 31]
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A. Uh-huh.
Q. And now we're on the morning of
January 24th?
A. Uh-huh.
Q. Had your condition worsened?
A. Yeah. Not a lot. Again, it wasn't
falling, clutching-your-chest pain but -- I just sat
there hurting and didn't feel like lifting my arms or
really doing anything.
Q. So was the decision made to take you to
the hospital?
A. Well, I finally said: Yes, let1s go.
Q. You finally pulled the trigger and said:
Hey, Victor, let's get in the car and go to the
hospital?
A. Right.
Q. And he took you to the hospital?
A. Yes. He drove.
Q. He drove and you were a passenger?
A. Yes. But it had stopped then. I waited
until the storm stopped, and I don't know what time
the storm stopped.
Q. The storm stopped in the early morning
hours?
A. Yeah. But I wanted to wait until
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traffic had gone on the roads and they plowed and
salted and stuff like that. So I really don't know
how long I sat around.
Q. Do you know what time you left your
house?
A. I know what time Vic said it was. I
didn't notice then. I can tell you Vic told me it
was between 9:00 and 10:00 or something like that.
Q. When did he tell you that?
A. I just know when he was -- I don't know.
Q. Okay. Independently you don't know when
you left the house?
A. Right. I know that -- I know very
clearly that the storm had stopped, several hours had
gone by, and we had seen a snowplow go down the road.
And then I said: Okay, let's go.
Q. In the early morning hours of the 24th
were you watching it storm?
A. Well, how early do you mean? J mean, it
was daylight. It was daylight.
Q. You said the storm had stopped.
A. It was daylight and -Q. But you observed it storming in the
morning hours of the 24th? That's what I'm asking.
A. When I woke up, or when I got out of
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE
-------------------------------X

VICTOR DUPUIS,

Case No. CVl0-18-6552

Plaintiff,
-vsEASTERN IDAHO HEALTH SERVICES,
INC., an Idaho Corporation
doing business as EASTERN
IDAHO REGIONAL MEDICAL CENTER;
and JOHN/JANE DOES I-V, whose
true identities are presently
unknown,

VIDEO CONFERENCE
DEPOSITION OF:
GORDON DUPUIS

Defendants.

-------------------------------x.
VIDEO CONFERENCE DEPOSITION OF GORDON DUPUIS, a
witness herein, taken on behalf of the Defendants herein,
before JILL M. KRUSE, a Certified Shorthand Reporter in and
for the State of Iowa, on July 11, 2019, commencing at
10:01 a.m., at Neu, Minnich, Comito, Halbur, Neu & Badding,
PC, 721 North Main Street, Carroll,

Iowa.

APPEARANCES:
MR. BRUCE S. BISTLINE
Johnson & Monteleone, LLP
350 North Ninth Street, Suite 500
Boise, Idaho 83702
Appearing via video conference on behalf of the
Plaintiff.
MR. MARVIN M. SMITH
Hawley Troxell Ennis & Hawley LLP
2010 Jennie Lee Drive
Idaho Falls, Idaho 83404
Appearing via video conference on behalf of
Defendant Eastern Idaho Health Services, Inc.
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1

20

1

January 23?

A.

It's approximately a 20-minute drive, and so it

2

A.

No. Not that I remember.

2

would have -- If we left at 6, we would have arrived 6:20,

3

Q.

Now, on January 24, 2017, did your mother have

3

6:25. But again, I don't know exactly when we left.

4

4

occasion to go to Eastern Idaho Regional Medical Center?

5

Q.

Do you remember what the road conditions were

A.

I know the highway going into Idaho Falls was --

A.

Not --

5

6

Q.

Do you understand the question?

6

7

A.

Not entirely, no.

7

as far as I remember, it was fairly clear. They do a very

Q.

Okay. Let me just restate it. I'll just say it

8

good job on that highway most of the time. In town the

directly. Did your mother go to Eastern Idaho Regional

9

streets were dirty but passable. I wasn't overly concerned.

8
9
10

Medical Center on January 24, 2017?

like?

10

Q.

11

A.

Yes.

11

EIRMC?

12

Q.

Do you remember when she left your home in Milo

12

A.

13
15

16

13

Highway 20, Ririe Highway, and then I would have turned

No. I do not believe I was home at that point.

14

onto -- I think it's Woodruff, Woodruff Avenue. I haven't

Q.

We've established that was a Tuesday morning.

15

been to Idaho Falls in a little over a year and a half, so I

16

don't remember exactly which is which.

Were you working or were you in school at that time?

17

A.

18

though.

19

Not exactly. Highway -- I think it's

A.

to do that?

14

Do you remember the route you took from Milo to

I do not remember. I don't think I was in school

17

Q.

And from Woodruff onto 17th?

18

A.

No. I think I would have turned -- Before 17th

19

there's -- I forget the name of the street. It's a side

20

actually see your mother and father leave your home in Milo

20

road that goes past the PetSmart. I think it's PetSmart.

21

to go to Eastern Idaho Regional Medical Center?

Q.

22

23
24

So just to kind of retrench a little bit, did you

21

And it goes down to Channing Way and then take a left toward

A.

No.

22

the hospital.

Q.

When did you first become aware that your mother

23

Q.

So 25th Street?

24

A.

I don't know for sure, but I'll take your word

was in the hospital?

25

A.

I think it would have been either early afternoon

25

for it.

19

21

1

or -- It was during the day of the 24th. I received either

1

2

a phone call or some manner of text from my dad -- I think

2

Q.

Okay. And then you got onto Channing and

traveled south to the hospital?

3

it was a phone call -- saying that Mom was in the hospital

3

A.

Yes.

4

and -- I don't -- that she was in the hospital.

4

Q.

Do you remember where you parked?

A.

If I remember correctly, it was on the

5

Q.

Now, before the evening that you accompanied your

5

6

father to the hospital, had you separate and apart gone to

6

easternmost side of the parking lot closest to the road, not

7

the hospital to see your mother?

7

far from the main entrance off of Channing Way.

8
9

A.

No.

Q.

So there came a time when you and your father on

10

the 24th left the house in Milo and went to Eastern Idaho

11

Regional Medical Center; is that correct?

8

MR. SMITH: Does the court reporter have an

9

overview of -- or a map of the hospital parking lot in the

10

hospital?

11

THE REPORTER: Yes.

12

A.

Yes.

12

MR. SMITH: Okay. We'll mark that as No. 7.

13

Q.

Do you remember what time you left your house in

13

(Exhibit 7 was marked for identification.)

14

Milo for that trip to EIRMC?

15

14

BY MR. SMITH:

15

Q.

Do you have that in front of you now, Elder?

16

A.

Yes.

17

Q.

Can you orient that -- or orient yourself based

A.

Not exactly, but I think it would have been about

17

Q.

And who was driving? Who drove the car to EIRMC?

18

A.

I believe I did.

18

19

Q.

When you're with your father, do you usually

19

16

20
21
22

23

6:00.

20

drive, or does he usually drive?

A.

That depends. Usually I have to fight him a

little bit for it. I always prefer driving just because.

Q.

So do you remember a time in the evening when you

21

A.

Yep. I found it.

Q.

Okay. So if you'll look at it, you can see the

outline of -- or the overview of the hospital; correct?

22

A.

Yes.

23

Q.

Also you can see the road that is marked or

24

would have arrived at EIRMC on the evening of January 24,

24

25

2017?

25
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upon the designation of Channing Way?

identified as Channing Way; correct?

A.

Yes.
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1
2
3
4

Q.

24

1

Okay. What I'd like you to do. Do you have a

2

pen available there?

A.

I do.

3

Q.

Okay. What I'd like you to do is draw a circle

Q.

What kind of footwear did you have on on

January 24?

A.

I don't know the brand of shoe, but they were

4

what my dad calls canvas deck shoes. They're thin sole,

5

in the approximate area of where you parked and inside the

5

thin canvas covering, like a Vans brand or some such.

6

circle put a P for park.

6

Q.

You weren't wearing shorts, were you?

A.

Okay.

7

A.

No. No.

8

Q.

Can you hold that up to the camera, Elder? We

8

Q.

Okay. Were they slip-on?

9

just want to --

9

A.

They had laces, but I slip them on.

10

Q.

Okay. You didn't tie them up?

7

10
11
12

A.

Is that clear?

Q.

Very good. Thank you. Thanks. And once again,

you were driving the vehicle; correct?

11

A.

No. Well, I never untie them. I'll say that.

12

Q.

So they're functionally slip-ons?

13

A.

Yes.

13

A.

Yeah. Not much traction to speak of.

14

Q.

And you believe based upon, I guess, the

14

Q.

Did you notice any snow removal activity upon

15

customary time that it takes from your house in Milo to

15

16

EIRMC that you would have arrived at the hospital somewhere

16

17

between 6:20 and 6:30. Is that a fair characterization?

17

one plow truck or some manner of truck in the parking lot.

18

I don't think he was moving. I think he was parked, no

19

lights that I remember.

18
19

A.

That's fair.

Q.

And I take it at the time after you arrived at

20

EIRMC that both you and your father exited the vehicle and

20

21

entered EIRMC; is that correct?

21

22

A.

Yes.

22

your entry to the hospital?

A.

Q.

I don't remember exactly. I believe there was

But it was obvious to you that it was a truck

that would be employed in snow removal?

A.

Yes.

23

Q.

And where did you gain entry into the hospital?

23

Q.

Large truck, a dump truck?

24

A.

We went through the main entrance.

24

A.

I think so.

25

Q.

Okay. What I'd like you to do now is with your

25

Q.

Was it apparent to you that the parking lot on

23

25

1

pen, show me the path that you took from your car to the

1

2

entrance that you entered EIRMC.

2

your first entry into the parking lot had been plowed?

A.

I believe so. I don't remember exactly, but I

3

A.

Okay. Okay.

3

don't remember any snow -- any unplowed snow on the parking

4

Q.

And once again, can you show us that on the

4

lot surface as we walked in.

5

camera?

6

A.

(Witness complied.)

6

Q.

Okay. And I'd like you to mark that No. 1 and

7

7
8

5

circle that. So that's your first path. Correct?

9

A.

Okay.

10

Q.

Now, did either you or your father encounter any

Again, I wasn't having a whole lot of trouble, but that's

11

between 6:20 and 6:30 p.m.?

12

13

14

through the front door and walked to the elevator and went

14

15

up the elevator.

15

16
17
18

Q.

So no slipping, no sliding, no falls on the entry

into the hospital?

Very slick. Again, both me and my dad were

9

10

12

There -- Not terribly, no. I mean we walked

A.

choosing our footing carefully. But -- I don't know.

difficulty in gaining entrance into EIRMC at the time you --

A.

How would you describe the surface of the parking

8

11

13

Q.

lot when you entered the hospital?

me.

Q.

Sure. Now, do you remember of your own memory

that it was a Tuesday on the 24th of January?

A.

I don't remember exactly.

Q.

Okay. I'll just represent to you during your

dad's deposition, he identified it as a Tuesday. I had done

16

independent research, and I came to the same conclusion that

17

January 24 was a Tuesday.

18

A.

All right.

carefully. I was -- I'm a little more adept at walking on

19

Q.

Do you have any information contrary to that?

20

ice, on slick surfaces. My dad was going slowly, and he

20

A.

Nope.

21

told me a couple of times to wait for him and slow down

21

Q.

Okay. So going back a little bit, do you

22

because he does that.

19

23
24
25

A.

Q.

No falls, no. I -- I mean we were both walking

So in your entry to the hospital, you were

leading your father?

A.
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Yes.

22

remember what you were doing on January 24 before you went

23

with your father to EIRMC?

24

A.

No, I don't.

25

Q.

Do you remember what kind of temperature in the
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26
1

2

A.

28
1

open air was occasioned on January 24?

When we arrived, I think I was wearing just maybe

2

3

a sweatshirt, but that's what I always wear, so -- It was

3

4

probably in the 40s, high 30s, low 40s. As far as I

4

5

remember.

5

6

Q.

And I take it since you can't remember what you

Q.

Did nurses and doctors come into the room while

you were there?

A.

Yes.

Q.

And what was the conversation in the room while

you were there?

6

A.

My -- Me and my dad asking my mom, like, how she

7

were doing that day, you don't remember any other

7

8

temperature readings like in the morning or noon of that

8

sister throwing in details as -- as she did. After that I

9

day?

9

don't remember exactly, but it was more small talk than

10
11
12

A.

No. I remember it was sunny.

10

Q.

Do you remember how your father was dressed when

he went to the hospital?

was feeling, what happened, what was going to happen, my

anything.

11

Q.

Okay. Any talk about the weather?

12

A.

Other than probably to say it's cold or it was

13

getting dark.

14

button-up shirt, and his favorite, very poofy green coat.

14

Q.

15

Makes him look like a green marshmallow.

15

13

16
17

A.

He was wearing -- He was wearing suit pants,

Q.

So was it a parka?

16

A.

I've never exactly been sure as to what "parka"

18

is defined as, but it had a hood. It had long sleeves, very

19

well insulated.

20

Q.

21
22

Going back to the weather conditions, when you

entered the hospital, do you remember the wind blowing?

A.

I don't think so, no.

17

Q.

Okay.

18

A.

Not strong enough to bother me at least, not like

19

it does in Iowa.

Did he have gloves on?

20

A.

No, I don't think so.

21

Q.

Did he have his hood up?

22

23

A.

Yes, I believe so.

23

Q.

How long were you with your mother?

24

Q.

Does he still have that winter coat?

24

A.

I believe it was -- It would have been an hour

25

A.

He did when I left.

25

Q.

We have a complete lack of humidity here, whereas

you don't have that luxury there.

A.

I don't know if it's a luxury.

and a half, maybe two hours, somewhere in that span.

27

29

1

Q.

Okay. And he didn't give it to you?

1

Q.

So somewhere between 8 and 8: 30?

2

A.

No, no.

2

A.

Yeah.

Q.

I've been through a couple of Iowa winters, so I

Q.

And who made the decision to go, you or your

3
4

5

hope you do have an adequate winter coat.

A.

I have a few jackets, and then I put on a nice

3
4

father or someone else?

5

A.

I think it was kind of a joint decision, but it

6

leather trench coat that I acquired, and that does a fairly

6

was my father who said, "Let's go home." I don't

7

good job. Lots of socks too.

7

remember -- I think the plan was go home, have dinner, come

8

back in the morning, but --

8
9

10

Q.

I have to admit when I was in Iowa, it was called

the Central States Mission in Independence, Missouri.
That's how old I am.

9

somebody commenting on what time you left?

11

A.

We have --

11

Q.

Okay. Going back to January 24. You go into the

12

14
15

hospital. Do you remember what floor your mother was on?

A.

I think the fourth floor is the cardiac floor. I

believe it was the fourth floor.

Were you able to mark the time by either looking

at a clock within the room, a timepiece on your arm, or

12
13

Q.

10

A.

Probably would have been my phone. I don't

13

remember exactly, but in my statement here that my mom

14

wrote, it was about 8:30. And I remember that to be fairly

15

correct.

16

Q.

And do you remember what the room number was?

16

17

A.

No, I don't.

17

hospital, did you notice any snow removal activity at that

Q.

And when you got to the room, who was inside the

18

time?

18

19
20
21

19

room?

A.

I believe it was just my mom and my younger

20
21

sister.

22

Q.

And that's Noelle?

22

23

A.

Noelle, yes.

23

Q.

Okay. And when you were coming out of the

A.

No.

Q.

And what was the weather like when you were

exiting the hospital?

A.

It was dark. It was a good deal colder,

certainly in the low 30s, possibly lower.

24

Q.

No doctors, no nurses?

24

Q.

How about the wind?

25

A.

Not when we entered the room, no.

25

A.

I still don't remember any wind.
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36

34

1

1

Q.

2

A.

Yes, it is.

2

Q.

Can you still hear me?

3

Q.

Yeah, it's not coming in very good.

3

A.

Yes.

A.

I will try and re-mark it so that everything is

4

Q.

Okay. I'm taking this information from

4

Is it a red pen?

A.

Okay. You froze again for a moment.

5

still seen. It's a much finer point pen, so it makes it

5

6

easier.

6

morning. This is the first time I'm seeing this document,

7

so you'll have to bear with me as I'm trying to assimilate
the information and ask questions at the same time, so --

7

Q.

Okay. That's between the parking lot -- the

Deposition Exhibit 6. Excuse me. I just got this this

8

parked car and the fall area. And in Deposition

8

9

Exhibit No. 6 you describe your father falling. So the

9

A.

Fair enough.

10

Q.

Sorry for the pauses. You mentioned three people

10

question is, did you actually witness the fall?

11

A.

I did.

11

from the front door. From that I'm assuming that you're

12

Q.

Okay. And is your description in Deposition

12

meaning the main entrance to the hospital?

13

Exhibit 6 upon your review, do you still believe it to be

13

A.

Yes.

14

accurate?

14

Q.

And you say that there were three people.

15

A.

Yes.

15

A.

Yes.

16

Q.

And what made you turn? Did he utter something

16

Q.

Do you know how many males and how many females

17
18

that made you turn, or do you remember what made you turn?

A.

Well, just as in the way in walking into the

17
18

in that group of three?

A.

I believe there were two females, one male. And

19

hospital, in walking out, again, I was moving ahead of him.

19

as it says here, one lady had her phone out and I could hear

20

I walk a little faster. And I don't remember exactly if --

20

her as she's walking toward us calling the hospital and

21

He told me a number of times, "Slow down. Wait for me,"

21

stating that someone had fallen.

22

things like that.

22

23

I don't remember if he said that again and that's

23

Q.

I think the words you say, "saying a man has slid

down in the parking lot"?

24

what made me turn. I do remember, like, feeling -- or

24

A.

Yes.

25

thinking, "I should wait for him." And so I turned to stop

25

Q.

And was that the exact language that she used, or

35

37

1

and wait. And I don't remember exactly if he said something

1

2
3
4

to prompt me to turn, but I did.

2
3
4

5

Q.

What was the model and make of the car that you

drove to EIRMC that night?

A.

I think we had my mom's van. It was a 2001 Dodge

6
7

Grand Caravan. I think that's the correct year.

8

60 feet from the car, how did you come to that distance?

Q.

And your estimation that you were between 50 and

5

6
7

is that just the gist of what you were trying to convey?

A.

That's just the gist of it.

Q.

Okay. And were these people dressed as you'd

expect at a hospital if they were hospital employees?

A.

No. They were obviously visitors to somebody,

unless they were off shift or something. They did not have
scrubs. They were not dressed as staff.

8

Q.

9

A.

No.

10

Q.

And then you say that these three individuals

So none of these three people had scrubs on?

9

A.

What some people might call guesstimation.

10

Q.

You didn't actually measure it?

11

A.

I did not measure it, no.

11

waited until three nurses and a police officer came out with

12

Q.

And I'm not going to ask you if you're an expert

12

a wheelchair?

13

A.

13

in -- That's just your best guess.

Yes.

14

A.

The video froze for a moment.

14

Q.

Is that correct?

15

Q.

Oh. Yeah. Can you still hear me, Elder?

15

A.

Yes, that is.

16

A.

Yeah. We can hear you now.

16

Q.

Okay. Now, did you get the identity or names of

17

Q.

I'll just reask the question. So the approximate

17

18

19
20

50 or 60 feet from the car is your best guess?

A.

No. I -- Certainly not that I can remember.

A.

Yes.

19

One of the ladies may have, like, introduced herself, but,

Q.

You never went back to EIRMC and did any kind of

20

no, I don't believe so.

21

measurements from where you saw your father fall to where

22

you thought you parked?

23
24
25

18

these three visitors?

A.

No.

Q.

I'm now going to talk about the aftermath right

after the fall.

Page 34 to 37 of 68
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Q.

And these three people, they made their way from

22

the main entrance to your father, and none of them slipped;

23
24
25

is that correct?

A.

Yes.

Q.

Do you know the ages of these people? I know
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40

38

1
2

that's a -- Best estimate of ages is what I'm asking for.

3

over

A.

1

I can approximate. They were all, approximately,

4
5

6
7

2
3

I would say no older than -- between

Q.

And so you were able to move him from his back to

his right side; is that correct?

4

A.

Yes.

And how were they dressed?

5

Q.

And was that the position he was in when the

A.

The gentleman had jeans and a coat. I know

6
7

8

insulated coat, fur-lined hood. I don't remember what the

8

9

other lady was wearing.

9

14

No.

Q.

the -- I remember the lady on the phone had a parka,

10
11
12
13

A.

Q.

And you were there when the three nurses and the

police officer came to the scene; is that correct?

A.

Yes.

Q.

And the three nurses, were they all female, male,

a combination of male and female, or what were they?

10

three nurses and the policeman showed up?

A.

Yes.

Q.

And then you describe how the nurses maneuvered

him into the wheelchair, is that correct, in Deposition
Exhibit 6?

11

A.

Yes.

12
13

Q.

And upon reflection and review, do you believe

that's an accurate statement of how they got him into the

14

wheelchair?

15

A.

I believe they were all male.

15

A.

Yes.

16

Q.

So you had three male nurses and a police

16

Q.

Now, how many people participated in that

17
19

20
21

17

officer?

18

18

A.

Yes.

Q.

And in the next paragraph you describe that first

on the scene in this group of nurses and a police officer
were two nurses and the police officer?

22
23
24
25

A.

Yes.

Q.

Is that correct?

A.

Yes.

Q.

And then there was a nurse trailing them with a

maneuver?

A.

It was the three nurses and myself. I didn't do

19

a whole lot, but it was the three nurses, two -- if I

20
21

remember correctly, two of them grabbed either side of his

22
23
24
25

coat, arm, one arm each, maybe the front of his coat. The
other nurse grabbed his pant legs. And I tried to help with
his legs as well.

Q.

And what was the policeman doing?

A.

He was standing off to the side watching. He had

39

1

wheelchair?

2
3

A.

Yes. He arrived maybe a minute later. I don't

remember seeing him at the same time I saw the other group.

4

Q.

And so you're saying that it was five or six

41

1

attempted to ask me, like, a couple of questions, but I kind

2

of ignored him a little bit. I was rather busy.

3

Q.

Okay. And then you have a description of the

4

route that you took to get him into the hospital; is that

5

minutes before your dad felt confident -- well, my word,

5

correct?

6

confident enough to get in the wheelchair; is that right?

6

A.

Yes.

Q.

Now, once again, we're going to test your

7

A.

Yes. They talked to him to understand how he was

8

feeling. They attempted to maneuver him in some manner, but

9

he kept -- I don't know. It was painful for him.

10

Q.

He didn't want to be moved?

11

A.

He did not want to be moved. As I said in the

12
13

exhibit, I helped him to roll from his back to his right
side off his hip.

14
15

Q.

And that's what I was going to ask you. What

7
8
9

10
11
12
13
14

penmanship and artist proclivity here. If you could take
Deposition No. 7 and show me the route that was taken to get
your father into the hospital as far as you're able.

A.

Okay. At the beginning it roughly follows the

same route that we take, and then it will branch off, so --

Q.

Okay.

A.

Would you like me to mark this in any way to

part of his body when you saw him fall contacted -- I'm

15

16

going to call it the ground. I understand it's asphalted

16

17

and everything, but I'm going to call the ground. What

17

clear, No. 3 on Deposition Exhibit 7 will delineate the path

18

portion of your dad's body actually contacted the ground?

18

that was taken after the fall to get Mr. Dupuis into the

19

hospital.

20
21

A.

All right. Here you go.

Q.

Okay. Just so we're clear, Routes 1 and 2 are

19

20
21
22
23
24
25

A.

Most of it. His left side, his left hip

especially was what I remember seeing. His hip was
definitely the closest thing to the ground at that point.

Q.

Did his head ever contact the ground that you

saw?

A.

Not that I saw, no.

Q.

He never lost consciousness?

11 of 27 sheets

22
23
24
25

differentiate the route?

Q.

Yeah. Put No. 3 on that. Just so the record's

basically the same route; correct?

A.

Yes.

Q.

And Route 3 takes the same route but then

branches off and then hits the sidewalk and then gets into
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42
1
3

2

A.
Q.

4
5

44

1

the ER; is that correct?

Q.

And when you left the hospital, did you detect

Yes.

2

any change in the condition of the parking lot as

Okay. Where did you mark No. 3?

3

differentiated when you got to the hospital?

A.

I marked it up here.

4

A.

Not that I remember, no.

Q.

Okay. And 1 and 2 are where? Down here?

5

Q.

And once again, when you left the hospital and

6

A.

Yep. I marked No. 1. I did not write a No. 2.

6

just before the fall, was it apparent to you that the

7

Q.

Well, write No. 2 and put an arrow so that we can

7

parking lot had been plowed?

8

differentiate --

8

A.

9

Q.

Did you observe any Ice Melt on the parking lot?

10

A.

No, I did not. Like, no chemical or salt with

9

A.

Okay.

10

Q.

-- the direction of travel on No. 2.

11

A.

Okay.

11

12

Q.

Great. Thanks. How are you doing? Do you need

12

Q.

13
14
15
16

17
18
19

Yes, yes.

which to melt the ice. Not even sand.
Didn't see any pock marks or anything like that?

13

A.

Not that I remember, no.

A.

A water bottle would be nice.

14

Q.

And as I understand it, you didn't encounter any

Q.

Okay. Why don't we take a break and give the

15

difficulty in walking through the parking lot, either

court reporter five or ten minutes to shake her hands out.

16

entering or exiting the hospital?

a break?

A.

She says she's all right, and apparently this

water bottle is for me, so --

Q.

20

17

A.

Not very much, no.

18

Q.

The court reporter should have some photographs.

Okay. Take a drink, and then we'll start.

19

(Discussion off the record.)

20

Does she have those?

A.

She does.

21

Q.

Pardon me?

Okay. Going back to when you exited the

22

A.

She does.

23

hospital, was it just you and your father that left the

23

Q.

Okay. We're going to mark those as Deposition

24

hospital?

24

Exhibit No. 8.

21

22

25

BY MR. SMITH:

Q.

A.

25

Yes.

(Discussion off the record.)

43

1
2

Q.

So I take it from that Noelle stayed in the room

with your mother?

45

1

MR. SMITH: We're going to mark these

2

individually, for the court reporter, starting with 8.

3

A.

Yes.

3

4

Q.

So at the time of the fall, as far as you know,

4

(Exhibits 8 through 12 were marked for
identification.)

5

the only people who witnessed the fall would have been you

5

(Discussion off the record.)

6

and your father?

6

MR. BISTLINE: Hey, Gordon, as she marks each of

7
8
9

10

A.
Q.

Yes.

7

these, would you hold them up so we can know which one is

The three people that you've classified as

8

which?

visitors at the main entrance, did they ever say that they

9

10

witnessed or saw the fall?

11

A.

Not that I remember, no.

12

Q.

And you didn't hear any conversation between the

THE WITNESS: Yes.
MR. SMITH: Yeah. When she's completed marking

11

them, just take them one at a time very slowly so that we

12

can look at them and make sure.

13

three of them where they acknowledged witnessing or seeing

13

MR. BISTLINE: Yeah, let's take it very slow.

14

the fall occur?

14

THE WITNESS: Here is No. 8.

15

MR. SMITH: Okay. That's No. 8?

15
16

17

A.

Not that I remember. I don't believe so.

Q.

When your father left the hospital, was he using

any devices to assist in him walking?

16

THE WITNESS: Yes.

17

MR. SMITH: Okay. Got it.

18

A.

No.

18

Do you have that?

19

Q.

No canes?

19

MR. BISTLINE: Yep. Thank you.

20

A.

No.

20

THE WITNESS: Okay. Here is No. 9.

21

Q.

Wasn't leaning on your left shoulder or anything?

21

MR. BISTLINE: No. 9.

22

A.
Q.
A.

No.

22

MR. SMITH: No. 9. Okay. Got it.

Was he on his phone?

23

THE WITNESS: Okay. No. 10.

Nope. He was very concentrated on walking at

24

MR. SMITH: No. 10?

25

MR. BISTLINE: That's switched up.

23
24
25

that moment.
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62
1
2

A.

I don't remember exact -- I don't remember

Q.

At least the records show that 3 inches fell on

3

4

January 23 and 6 1/2 inches fell on January 24. Is that

4

5

surprising to you?

5

6

A.

wheelchair.

2

exactly shoveling that much, but --

3

64
1

I do remember -- I mean in my statement here in

Q.

Do you remember what this officer that you were

talking about looked like?

A.

I don't remember exactly. I know he was shorter

than I was, but most people are, so --

6

Q.

When Mr. Smith was questioning you, he asked

7

Exhibit 6, I did say that it snowed the night before, but

7

about the -- I call them the strangers, but you had another

8

that's -- I don't know. As far as that much, I don't

8

word for it.

9

remember that much.

9

10
11

MR. SMITH: That's all the questions I have at

THE WITNESS: All right.

13
14

CROSS-EXAMINATION
BY MR. BISTLINE:

15

Q.

MR. SMITH: Visitors.
BY MR. BISTLINE:

11

this time. Thanks.

12

10

I actually do have questions, so if you'll bear

Q.

The visitors. Yeah. So the visitors or the

12

strangers, their movement from the hospital entry over to

13

where your dad had fallen, were you watching them the whole

14

way across that path?

15

A.

I noticed that they were coming closer, and then

16

with me for a second. Can we take Deposition Exhibit No. 8?

16

I would glance from them back to my dad as he -- as we

17

Take that and have a look at it for a second there, Elder.

17

talked, as I was --

18
19
20

A.

Okay.

18

Q.

Do you recognize any of the vehicles in that

photograph as possibly being one of your family's vehicles?

Q.

I think you indicated that none of them slipped.

19

Were you able to observe them the whole time they were

20

walking so that you know that none of them slipped, or were

21

A.

No.

21

you just talking in terms of you didn't see any of them

22

Q.

If we go in, what -- Besides the Caravan, what

22

slip?

23

other vehicle does your family have?

24

A.

25

that point --

I myself have a '95 Honda Accord. I believe at

23

A.

I did not see any of them slip.

24

Q.

Read my note. Oh. So you indicated that your --

25

that your dad after he fell, you went and helped him roll

63

65

1

Q.

Is there a -- I'm sorry. Go ahead.

1

2

A.

I believe at that point we also had recently

2

3

onto his right side; is that correct?

3

bought a Honda Pilot.

4

A.

Yes.

Q.

So he was on his left side, and you rolled him, I

4

Q.

Do you remember what color it was?

5

A.

It's a -- kind of a charcoal gray.

5

A.

Yes.

6

Q.

Is it possible on Exhibit 8 that that third

6

Q.

Was the -- Were the folks from the emergency

guess, to his back and then onto his right side?

7

photograph -- the third vehicle from the left is that Honda

7

room and the security officer there at the time you moved

8

Pilot?

8

him?

9
10
11

A.

No. I remember specifically that we drove the

Grand Caravan.

Q.

Okay. When you were going into and out of the

9

A.

No. They arrived a couple minutes later. Again,

10

after one of the visitors had been on the phone and told

11

them that --

12

hospital from your parking space up to your mom's room, what

12

13

was the condition of the sidewalk?

13

Q.

Okay. Would you get Exhibit No. 9 and put it up

to the screen for me so that I can orient myself?

14

A.

The sidewalks were clean. That was very nice.

14

A.

(Witness complied.)

15

Q.

Were the sidewalks still clean on the trip from

15

Q.

Okay. Good. So if you look at Exhibit No. 9 --

16

17
18
19

16

Put that back up. Or actually look at it in front of

A.

Sorry. Say that again?

17

yourself. You see in your circle there that towards the

Q.

Were the sidewalks still clean from the site of

18

bottom left-hand corner there's a little blotch of snow?

the site of the fall to the ER?

19

the fall to the emergency room?

20

A.

Yes.

20

21

Q.

Now, when you say clean, what do you mean?

21

A.

22

A.

Yes.

Q.

Kind of shaped like an upside down duck. Do you

see that?

There was no snow or ice that I could see. They

22

A.

Yes.

23

weren't -- Well, dry is a comparative term. There was no

23

Q.

Do you see to the right of that a somewhat bigger

24

snow or ice. There was a little bit of Ice Melt. It was

24

25

smooth, which was a big relief to my dad, being in the

25
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isolated blotch of snow?

A.

I believe so, yes.
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO,

IN AND FOR THE COUNTY OF BONNEVILLE

VICTOR DUPUIS,

)
)

Plaintiff,

) Case No.
) CVl0-18-6552

vs.

)
)
)

EASTERN IDAHO HEALTH SERVICES,
INC., an Idaho corporation doing
business as EASTERN IDAHO REGIONAL
MEDICAL CENTER; and JOHN/JANE DOES
I-V, whose true identities are
presently unknown,

)
)
)
)
)
)

)
)

Defendants.

DEPOSITION OF NOELLE DUPUIS
Thursday, July 11, 2019, 1:00 p.rn.
Idaho Falls,

Idaho

BE IT REMEMBERED that the deposition of
Noelle Dupuis was taken by the attorney for the
defendants at the office of Hawley Troxell Ennis &
Hawley, LLP, located at 2010 Jennie Lee Drive, Idaho
Falls, Idaho, before Sandra D. Terrill, Court
Reporter and Notary Public, in and for the State of
Idaho, in the above-entitled matter.

Page 235

NOELLE DUPUIS
DUPUIS vs EASTERN ID HEALTH SERVICES
1
2
3
4

5
6
7
8
9
10
11

12
13
14
15

16
17
18
19

20
21

22
23
24
25

Q. So Mr. Shaw also assisted in the repair
and maintenance of these rental units?
A. Yes.
Q. And did Mr. Shaw live in Idaho Falls?
A. I don't remember. I was younger.
Q. Haven't seen Mr. Shaw in a while?
A. Uh-uh.
Q. Is he still a business associate of your
mother's?
A. Not that I know of.
Q. Getting back to the 24th. We got you at
the bagel shop, get the notification your mom is in
the hospital. You travel by vehicle to the hospital,
correct?
A. Yes.
Q. When you get there, what time is it?
A. I believe about 11 :00 a.m.
Q. 11 :00 a.m., the hour before noon?
A. Yes.
Q. And do you notice any snow removal
activity in the parking lots of the hospital at that
time?
A. No, that I can think of.
Q. Nobody is brushing the sidewalks, nobody
is pushing snow, nobody is dumping snow in large dump

July 11, 2019

1
2

3
4
5

6
7
8
9
10

11
12
13

14
15
16

17
18

19
20
21
22
23
24
25

trucks?

A No.
Q. Which parking lot do you go to?
A. The north parking lot.
(Exhibit *-15 marked.)
(A discussion was held off the record.)
Q. BY MR. SMITH: I'm going to hand you
what's been marked for identification as Deposition
Exhibit No. *-15. And this is an overview or a plat
of the configuration of the hospital and its parking
lots.
And, I apologize, I've got seasonal
asthma going on. But can you look at that map, and
can you identify where you parked when you went to
see your mother on the 24th of January 2017?
A It was about right here.
Q. Can you take the pen that I provided to
you and just put a circle and then put a P. Okay.
And do you remember where within that circle -whether you're facing Channing or your car was facing
away from Channing? Channing being this road where
you parked.
A. Usually facing toward.
Q. Toward Channing?
A Uh-huh.

[Page 34]
1
2
3
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Q. So the windshield side of the car is
facing toward Channing?
A. Yes.
Q. And this hasn't triggered your memory as
to what your vehicle looked like or was?
A. No.
Q. And your household, how many vehicles
did you have available to you to drive?
A. We had the Honda Pilot.
Q. Do you know what year?
A. 2004? We have a Grand Caravan -- Grand
Van, I believe. My brother had a small Honda, Honda
Accord.
Q. So three vehicles?
A. l think so.
Q. And your father's taken one to take your
mom to the hospital, correct?
A. Uh-huh.
Q. Is that a yes?
A. Yes. Sorry.
Q. Do you know where your brother was the
morning of the 24th when all this was going on?
A. As far as I know, he was at home. He
was at home with us while we were all there.
Q. Okay. When the decision is made to take
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your mother to the hospital?
A. Yes.
Q. So you must have left the house in Milo
at some point to go to see your friends at the bagel
shop, right?
A. Yes.
Q. Was your brother still at home when you
left?
A. Yes.
Q. Do you know what he was doing?
A. I don't.
Q. Okay. But you don't remember which of
the remaining two cars you took to the bagel shop?
A. No. But can I say, like, it was
probably the van.
Q. Okay. That would leave probably the
Pilot?
A. For my parents to take.
Q. Okay. So you get to the hospital at
approximately I I :00, correct?
A. Yes.
Q. And do you know what room your mother is
in?
A. No.
Q. So you have to stop at admissions and
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find out where she is?
A. Yes.
Q. Do they tell you?
A. I don't remember.
Q. Okay. Do you remember where you went
after admissions?
A. I believe it was the ER.
Q. And so you go to the emergency room,
correct?
A. Yes.
Q. And who is there?
A. Mydad.
Q. So you first see your father in the
emergency room. And is it the general area or is
your father in one of those rooms within the
emergency department?
A. I don't remember.
Q. Do you eventually see your mom in the
emergency department?
A. Yes.
Q. And is she in one of those individual
emergency room rooms?
A. Yes.
Q. Is there anybody else in the room?
A. No.

July 11, 2019
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Q. Is it you, your father, and your mother?
A. My brother was there.
Q. Oh, so your brother was there?
A. I believe so.
Q. Okay.
A. He drove because I remember we drove
together because I came -- at some point we came
together. I don't remember.
Q. Okay. This is one of those dream
sequences, okay, where I ask you to close your eyes
and try to visualize it. So at 11 :00 when you go
into the hospital and find your way down to the
emergency department, you first see your father,
correct?
A. Yes.
Q. And then does he take you to where your
mother is?
A. Yes.
Q. And so he takes you to where your mother
is and you see your mother, correct?
A. Yes.
Q. Your father is with you, correct?
A. Yes.
Q. Is Gordon in the room?
A. No.
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Q. Okay. So how long are you in the
emergency department with your mother?
A. I don't remember.
Q. And do you remember the topic of
conversation between the three of you?
A. What the doctors had said about her.
Q. Okay. About what her condition was?
A. Uh-huh. Yes.
Q. Was the heart specialist in the hospital
at the time that you arrived?
A. l don't remember.
Q. Do you remember your father talking to
the heart specialist while you were there?
A. I don't remember.
Q. Okay. Any discussion about the weather?
Gee, it snowed a lot, it's really cold, anything like
that going on?
A. I don't remember.
Q. Did they eventually remove your mom from
the emergency department to a floor room?
A. Yes.
Q. And did you accompany your mother or did
you go up independent of your mother being taken
there?
A. Yes, I went with her.
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Q. Okay. You didn't accompany your mother
to the cath lab, right?
A. No, I don't think so.
Q. I don't think they would allow that, but
had to ask. So did she have to leave her room in the
emergency room for some testing while you were there?
A. I don't remember.
Q. But at some point, she was taken from
the emergency room to a floor room?
A. Yes.
Q. And do you remember what floor that was?
A. No.
Q. Room number?
A. No.
Q. But you were with your mother, more or
less, from 11 :00 on to what time?
A. For the rest of the evening. I stayed
the night.
Q. Okay. So you stayed the night on one of
those wonderful little chairs they have in the room?
A. Yes.
Q. It folds out. Were you in your mother's
room when your father and brother came back?
A. Yes.
Q. So 1 take it that when you initially
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Q. -- or something like that?
1
A. Yeah. Around the emergency room. You
2
3
know, there's just areas where it's more efficient to
3
4
use a smaller blade.
4
s
Q. Okay. And so what gets ice melt put on
5
6
it besides the sidewalks? I'll put the question
6
7
differently. You're obviously not -- you're
7
s struggling to understand it which means it's not a s
9
good question. Where do you apply ice melt to the
9
10
EIRMC lots besides the sidewalks?
10
11
A. I have -- I understand priority areas of
11
12
the -- of EIRMC's lot. The priority areas are the
12
13
emergency room and ambulance drop-off.
13
14
Q. Uh-huh.
14
15
A. The main entryway.
15
16
Q. Uh-huh.
16
17
A. And all of -- and all of the parking
17
1s lots that are designated on your exhibit.
1s
19
MR. HANCOCK: Be clear. Is that
19
20 Exhibit *-30?
20
21
THE WITNESS: Exhibit *-30. I'm sorry.
21
22
Q. BY MR. BISTLINE: Okay. So those are 22
1

2

23
24

25

the areas that get ice melt?
MR. SMITH: Is that a yes?
THE WITNESS: Yes. Yes.

23

24

25

Q. Okay. Do you have a zero ice or snow
policy with respect to any other area encompassed
with the EIRMC's lots besides the sidewalks?
A. No.
Q. So if zero ice and snow is the standard,
is how we know if a good job has been done, what's
the standard with respect to the parking lots?
A. My contract requires me to plow snow at
two inches.
Q. Okay. And how is that determined
whether or not there's two inches?
A. My judgment. It's when I see two inches
of snow on their parking lot, we plow.
Q. What happens if you go out and you look
and there's two inches. And some of it is packed
down, and some of it is just fluff, but you decide
there's two inches. So you get with the plowing.
A. Uh-huh.
Q. What happens if it's continuing to snow
while you're taking care of that? How does that
factor in?
A. My contract addresses that. I'm
supposed to maintain thoroughfares, maintain, you
know, ways for people to get in, you know, cars to
get in and out. And we do our best.

Page 30

Q. BY MR. BISTLINE : Okay. And is that,
like, a stepladder? You start with the ER and the
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Q. Okay. If it's a light snow that's
falling and you're out there clearing off the two
3
ambulance bay. You go to the front door and you work
3
inches but it's keeping -- it's leaving less than two
4
out from there?
4 inches piled up behind you, do you go back and do it
5
A. That's correct.
5
again or do you stop for the day or wait until it
6
Q. Do you pick up -- as you 're working out
6
gets up to two inches?
7
from the front door, do you pick up -- and you're 7
A. That's where I start trying to use ice
B doing sidewalks, do you pick up the related parking
a melt to help with that. Ice melt will increase the
9
lots at the same time or is that a separate, sort of,
9
amount of time that it tends to stay burned off.
10
process?
10
Q. Okay. So if you're plowing and it's
11
A. That's separate.
11
slightly snowing and you can't keep the surface
12
Q. And how do you -12
completely clean, you'll use ice melt to try to take
13
A. Sidewalks are No. I priority -13
care of that?
14
Q. Okay.
14
A. That's correct.
1s
A. -- at EIRMC. My contract states I keep
15
Q. Now, if it's under two inches but
16
them at zero ice or snow.
16
it's -- you judged it was under two inches so you
17
Q. And I assume -- well, I don't want to
17 left the site. You thought you had it under control.
18 assume. The ER and ambulance bay, is that a zero ice
18 And some more snow fell, but not two inches, what's
19
and snow place also?
19 supposed to happen then? If the hospital is unhappy
2o
A. Parking?
20 with the situation, do they call you and say -21
Q. The ambulance bay itself, where the
21
A. Yes. Yes. If something isn't right or
22 ambulances are coming and going and people are coming 22
if they see it and know of a slick spot, they would
23
and going to the ER room. So -23
notify me.
24
A. The sidewalks are maintained at an
24
Q. And then you come out. Do you charge
25
absolutely no ice or snow on them.
25
them extra for coming out for less than two inches?
1

2

1

2
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A. No. That's -- let me do my math here.
What's that, five hours?
Q. 10:45, II :45, 12:45, and then -MR. SMITH: 1:01.
MR. BISTLINE: -- fifteen, sixteen minutes.
Yeah, 1:01.
THE WITNESS : Okay. Okay.
Q. BY MR. BISTLINE: And then it looks like
they came back again at about 1417.
A. Which is 2:17.
Q. 2:17. And they left about three hours
later at -- no, they left about an hour later.
A. Yeah, about an hour -- a little over an
hour later.
Q. Okay. And it doesn't look like there's
any more work by them that day; is that correct?
A. That's correct.
Q. Wait a minute. I'm sorry. Go to the
next page.
A. The next page, yeah, there's a little
bit from -- other crews came in and helped.
Q. Okay. And those other crews are
Galaviz -A. Yeah. So this is earlier in the day.
This is when it was, you know, early morning stuff.

put out on the sidewalks, we put out, you know,
over -- what, 1,500 pounds of ice melt on the
5
sidewalks on this occasion.
6
Q. Okay, wait. Help me with that. I see
7
500 and I see 75. Where do we get to -- where do we
8
get to 1,500 pounds of ice melt?
9
A. There's 1,000 pounds right at the top,
10
500. So I've got -- so 1,000 right at the very top.
11
Q. Okay, but that thousand pounds at the
12 very top was put on the day before between 0400 and
13
1600 hours, right?
14
A. Yeah. That that's correct.
15
Q. So for the 24th, the ice melt that was
16
put on was 575 pounds?
17
A. That's correct.
18
Q. And I'm not saying that by 5:00 in the
19 afternoon any plowing that needed to be done was
2 o done. I'm simply saying the fact that the ice -21 that the sidewalk crew was done and did not have to
22
come back, it's reasonable to assume that by 5:00 at
23
night, there really wasn't much, if any, snow
24
happening?
A. I don't know that you can assume that
25
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So zero four -- so just before 5:00 in the morning,
these other crews came in to help.
Q. Okay. So it looks like the worst of the
snow was in the early morning hours?
A. Yeah, until noon. It looks like until
noon or so on that, and then it started slacking off.
Q. And, in any event, the sidewalks were
ice and snow free by 1521 because nobody had to come
back after 1521 ?
A. Yes.
Q. So we can assume we'd reached either no
snow or lingering -- very lingering snow by 1521?
A. I don't know when the wind stopped.
When the wind is blowing snow, it still could be
accumulating and causing the need for snow removal.
Q. Right. So if that's happening though,
you -- because of the zero ice and snow policy, you
would have to be out there working on the sidewalks?
A. That's correct.
Q. So the fact the sidewalk crews were done
by 5:15, then we were probably to a very -- a no snow
or a very light snow -- a very, very light snow
situation?
A. On the sidewalks.
Q. Okay.

1
2

A. That doesn't mean anywhere else.
Because if you notice how many pounds of ice melt we

3

4
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because of the fact of the wind. The wind is what
always throws things out. You don't get the drifting
on the sidewalks that you do in the parking lot
because of the open areas. You know, the snow will
blow across and you still have some drifting.
Q. Okay. I guess maybe I'm having a
problem understanding what it means to have zero ice
or snow accumulated on the sidewalks. From that, I
would take that if there was a wind causing snow to
blow across the sidewalks, there would still be a
crew out there brooming?
A. No. That's not correct. When you put
enough ice melt down on the sidewalks, you don't -it won't -- they're not going to accept, you know,
the snow to stick to them.
Q. Okay. So if there was any snow
happening by 5:00, it was pretty light? Either the
wind was blowing light amounts or it was falling out
of the sky?
A. Yes.
Q. But it was pretty light?
A. Yes.
Q. It was light enough for the ice melt to
control it?
A. That's right. On the sidewalks.
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13

Q. Now, would you -- this zero ice and snow
policy for the sidewalks, how do you make sure you're
complying with that? Do you have somebody who checks
them regularly or do you count on the hospital to
check them regularly? How do you know you're
complying?
A. I rely on the EIRMC engineering staff to
let me know how the current situation is and I
frequent the property.
Q. So it's kind of a two-part thing. You
check yourself some and you count on them to check
some?
A. That's correct.

13

14

Q. Okay. Now, let's go back to *-27 and

14
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7
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9
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it. For one pass of all the parking lots and all the
thoroughfares on -- just if we look at the worst and
the -- the heaviest and the lightest, what would be a
standard mid range application for one trip all the
way around everything?
A. 2,000 pounds.
Q. Okay. So from this, do we know how many
trips you took, this 3,000 pounds?
A. Not from that. I can tell you what it
would have been. On a storm like this that happened
during the day, that we would have kept getting snow
and stuff, I would have had to have spent more time
on the thoroughfares to get the traffic.

Q. Okay. So I guess the bigger question is

let's talk about page 2. Now, on the 24th, we've
15
if you put 3,000 pounds down, that's like one
16
established that it must have been snowing pretty 16 standard pass and one light pass or one really heavy
17 hard early in the day because you had to call in two 17 pass?
18
sidewalk crews? Yes?
18
A. Well, let me explain myself. On a
19
A. Yes.
19
snowstorm like this that happened later in the
2o
Q. And if the sidewalk crews were busy by, 2 o morning, there's all these cars in the parking lot.
21 it looks like, 0300, 0324, the sidewalk crews are out 21
You can't get everywhere. So I'm going to be going
22
there and they're busy, would the plowing crews have 22 down the thoroughfares, you know, primarily because
23
been very far behind?
23
that's the only thing I can get to.
24
A. I would have been there before them.
24
On this particular day with the
25
Q. Okay. And that day it's your
25
25-mile-an-hour winds, the ice melt isn't as
15
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recollection that you plowed with the backhoe and you
distributed ice melt and you had two other trucks
plowing?
A. That's correct.
Q. So that's three workers. And so when we
say 17 hours of time, is that per worker or is
that -A. Total.
Q. Total?
A. Total amount of time.
Q. So somewhere around six hours apiece?
A. It wouldn't have worked out that way
exactly. I would have had more hours -- I would have
been there, you know, doing the cleanup all day long
where they would have left.
Q. They would go somewhere else and plow?
A. Uh-huh. Or go home.
Q. Okay. So what's a fairly standard ice
melt setting for this parking lot?
A. Fairly standard between 2,000 -2,000 pounds. Two to three thousand is fairly
standard. There's some storms I would get up closer
to four.
Q. Okay. So I guess maybe I didn't ask my
question very well. So let me take another run at

effective as it normally is. The temperature -- the
surface temperature cools off because of the wind
3
blowing past it and you don't get the bum like you
4
normally do with ice melt. When the wind subsided
s that evening and into the next morning, that's when I
6
was able to get the good ice melt application that
7
would have burned it clear down to asphalt.
s
Q. Okay. Do you remember what time you
9
finished working that -- on the 24th?
10
A. I don't have a record of that.
11
Q. When you finished working that day, were
12 you the only one still there putting down ice melt?
13
A. I was the last one on the property.
14
That's correct.
15
Q. Did you have to work -- to your
16
recollection, is there -- like, I know I -- I
1 7 remember I went home I was like: Wow, I get to go
18 home for dinner or anything that triggers your mind
19
as to when you walked off -- left that job that day?
20
A. Late afternoon. I know I had a crew
21
there clear until, what, 5:00 in the afternoon?
22
Q. Uh-huh.
23
A. Early evening. I was there past then.
24
So roughly 1800, 1830 would have been when I would
25
have left there.
1

2
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Q. All right. So given the kind of storm
1
and make sure we got decent surfaces as opposed to
that you recall -2
dangerous surface?
3
A. Uh-huh.
A. No.
3
4
Q. -- when you checked out, what would you
4
Q. As far as you know, does the hospital
s expect to have been the condition of the
5
monitor that?
6
thoroughfares? Are they down to asphalt? Are they
6
A. I assume they do, yes.
7
still snow packed? What would you expect to be the
7
Q. Have they ever called you back for that
a condition of the thoroughfares that would allow you 8 sort of situation, like, your ice melt didn't work;
9
to say: Okay, I'm done for the day or done for now?
9 it's icy out here?
10
A. I can't watch the ice melt react. I
10
A. Not at that time.
11 apply ice melt and then I leave. So I would have
11
Q. Okay. Not at that time? That day you
12 just applied ice melt and left at that time.
12
mean?
13
Q. Okay. So if the ice melt had -- when
13
A. No. No. Not at that time of day.
14 you get done -- you applied ice melt, you think it's 14
Q. Okay. Notlate at night -1s good enough, and you leave. If the ice melt does 15
A. No.
16
what you intend it to do, by two or three hours
16
Q. -- or afternoon?
17 later, what would be the condition of the asphalt and 17
A. No. The front entrance closes at 9:00,
10
the thoroughfares?
1a
so all pedestrian, all foot traffic comes in through
19
A. Well, there's other things to take into
19
the emergency room.
20
account. The wind. You know, if the wind isn't
20
Q. And that would make the emergency room
21 cooling the surface of the -- cooling the temperature 21 parking lot the priority at that point?
22
of the asphalt, then, you know, you do have a -22
A. It always is the priority, yes.
23
expect that the parking lot would be clear of ice.
23
Q. Have you ever been called back to deal
24
Q. Wet? Basically wet snow at that time?
24
with icy conditions in the emergency parking lot
25
A. Wet at that point, yeah.
25
where your ice melt just simply hadn't done the job?
1
2
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Q. And if the wind was interfering, then
1
you might end up with, like, a thin layer of ice on
2
3
the parking lot; is that true?
3
4
A. Well, what happens is during the day -4
5
when a snowstorm is happening during the day, the
5
6
cars pack it down. You end up getting to where you
6
7
can't keep plowing it away to get it clear down to
7
s asphalt. So you get this buildup. And that's what
a
9
the ice melt is for is to try to eliminate that
9
10
buildup. So you have this time wherein there's -10
11
either the ice melt is reacting and burning or it's
11
12
burned it off.
12
13
Q. And then when it burns it off, whatever
13
14
is left would freeze if it was cold and windy out? 14
15
A. Yes. Yes.
15
16
Q. And if it was cold and windy out, that
16
17
process of freezing up would happen sooner rather 1 7
18
than later?
10
19
A. Yes.
19
20
Q. So if it is cold and windy out and it
2o
21 looks like the ice melt is going to burn out, lose
21
22
its power -22
23
A. Uh-huh.
23
24
Q. -- and ice is going to form, do you have
24
25
any responsibility for monitoring that to come back 25
1
2
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A. Yes. Yes.
Q. So there is evidence they at least
monitor that parking lot?
MR. HANCOCK: Object. That is calling for
him to speak on evidence. I think it speaks for
itself.
Q. BY MR. BISTLINE: You've experienced
callbacks, which suggest to you that they are
monitoring that parking lot, correct?
A. Yes. Yes.
Q. Okay. Let's see. Let's go to -- back
to Exhibit *-25. And page 2, it refers to a weather
documentation log. And I'm going to go -- so you've
pointed to Exhibit No. *-27, page I, is your weather
documentation log?
A. That's correct.
Q. And then the subsequent pages -- 2, 3,
and 4 -- are really time and snow melt records?
A. Yes. That's correct.
Q. Okay. Do you maintain pages 2, 3, and 4
of Exhibit *-27 for your own benefit or are those for
the hospital also?
A. My own benefit.
Q. Okay. All right. Back to *-25. I want
to go to the back of the document. There's two pages
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called a budget summary - or page and a half called
a budget summary. This looks like a letter that
you've written to explain -- well, it's a letter
you've written, correct?
A. Yes, it is.
Q. What was the purpose of this letter?
A. So at this time, March 26th of 2013, the
operations director, his name was Grant Gohr, was
wanting to rebid the contract and was looking for
some cost savings.
And I went over everything and looked at
where I felt cost savings could be best suited for
the EIRMC property, and this is what we came up with.
Basically what it says is that we're going to reduce
the amount of ice melt we put out. The sidewalks, we
used to -- we used to carpet bomb them, is what I
called it, the sidewalks. We would actually apply
ice melts to the full surface both --you know,
everywhere. And with this change, we just went right
down the middle with ice melt.
As this pertained to the parking lots, I
used to pretreat the parking lots with ice melt.
When I knew that there was a storm coming, I would
apply ice :QJ.elt directly to the parking lots and it
would--what it would help me do is it would help us

A. Yes.
Q. And you don't really -- as far as I can
3
tell, you don't really explain how you're going to
4 achieve a 20 percent reduction in ice melt usage, but
s you're telling me now that this was no pretreatment?
6
A. That's correct. It didn't affect the
7
storms after it started snowing. It was
8
pretreatment.
9
Q. Okay. And you would save 20 percent of
1 o the ice melt usage by not going -- driving over empty
11 parking lots?
12
A. No. So if you read this, it says:
13
Specifically, we will cut the rate back on the ice
14 melt spreader and not spread ice melt on storms where
15 expected continuous snow would require plowing. And
16 what that -- what I meant by that is pretreating
17 storms.
18
Q. Okay.
19
A. We wouldn't pretreat storms.
2o
Q. And then you also cut back the
21 spreader 22
A. On that pretreatment. We wouldn't do a
23
pretreatment. This didn't affect the normal
24 applications. I still would indicate how many pounds
25
I would put out on all the storms. I wouldn't cut
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get the snow and ice off the parking lots before it
stuck.
Q. Okay. So let's talk about sidewalks for
just a second. Instead of going full width on the
sidewalks, you were going to go something less than
full width?
A. Yeah. So what we would do is we would
run one pass right down the middle.
Q. How wide?
A. As wide as my spreaders are and my
spreaders are, like, 26 inches wide. And you still
would get good -- you know, you would still get good
ice melt coverage, but we --you know, before, we
covered the whole thing.
Q. Didn't change the zero ice and snow as
to the portion that you were treating though,
correct?
A. No. No.
Q. There might be some ice and snow on the
boundaries?
A. Yeah. Right on the very perimeter where
typically you wouldn't expect people to walk.
Q. Okay. So the second paragraph of this
budget summary is where you describe what you're
talking about in the parking lots?

\lin-L-Scripr!{)
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23
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back -- once we started ice melting, we wouldn't cut
back on that, but I wouldn't, basically, pretreat.
Q. Okay. I can see where the second part
of that after the words, "and not spread ice melt on
storms."
A. Uh-huh.
Q. I can see where that's applying to
pretreatment, but I guess I'm not understanding how
"we will cut back the rate of ice melt spreader" -in terms of pretreating, you're eliminating the ice
melt spreader. You're not cutting it back. So this
looks like a different thing that you're proposing.
This looks like two things. One is no pretreatment
and two, 20 percent less ice melt.
A. I remember the conversation that I was
having with Grant on this, and basically how we
arrived at that is I wouldn't pretreat. I wouldn't
pretreat. And I don't know exactly how the ice
melt -- I don't remember the spreader setting back
then compared to what we have it now.
I know how much we've been putting out
now, and I calibrate it every year. This has been
enough years ago I don't know that -- I don't even
have the same spreaders -- the same spreaders now.
We've updated and they're electric. They're a lot
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12

Q. -- in a safe condition?
A . Uh-huh.
Q. Which is it?
A. Well, it could be a lot of different
things.
MR. HANCOCK: I'm going to object that you're
asking him speculation to ask what the county is
doing.
THE WITNESS: I'm probably not an expert -Q. BY MR. BISTLINE: Sure.
A. -- on all of that.
Q. Based on your experience, why would a

13

person put down ice melt before a storm even to the

14

point of sometimes not even having a storm, but
putting it down anyway?
A. It doesn't allow the snow to stick. It
decreases the ability for the snow to stick to the
surface.
Q. Making it easier to plow?
A. Making it easier to remove it, yes.
Q. And more effective to put plowing energy
into it?
A. Yep. It's more cost effective to wait
and not, because then you can clear it off later. If
you -- yeah, if you just always apply ice melt to

1

2
3

4

5
6
7

a
9

10

11

15
16

17
10
19
2o

21

22
23

24
25

Page 91
1

2
3
4

And there's brooming, shoveling, and ice melt on the
sidewalks being done and ice melt of the parking lot
areas. So was there already snow on the ground when
you started ice melting the parking lots on the 23rd?

A. Say that again. Was there already snow
on the parking lot when I started -7
Q. Ice melting on the 23rd? In other
8
words, were you ice melting -9
A. Yes.
10
Q. -- because ofloose snow?
11
A. Oh, yes. Oh, yes.
12
Q. Okay.
13
A. I wouldn't have been there for any other
14 reason. Yes, there would have been snow on the
15
ground.
16
Q. Okay. So that's not an incident of ice
17 melting in anticipation of a storm. It's ice melting
10
snow that's on the ground?
19
A. Yes. Yes.
2o
Q. And it may not even be as much as an
5

6

21

inch of snow, but you're getting --you're there and

22

you're getting your first run in?
A. Yep. It's trying hard to keep it clear
and, yes, I had no real reason to be there. I didn't
have to be there on that day. I came there because I

23

24
25
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3

every forecasted snowstorm, then --you know, then
it's not that cost effective if it doesn't happen.
Q. So the balance is: On the one hand, if

3

saw snow that I didn't want to get packed down so,
yes. It wasn't two inches.
Q. And, in any event, you had to do the

4

you put it down before the storm and the storm comes,

4

sidewalks because there was snow on the sidewalks?

5

you 're going to be able to clean up better, and on

5

6

the other hand, you may be throwing money down a rat

6

7

hole?
7
A. Yeah. Yeah. Yes. That's correct. The
a
benefit I offer that the counties can't offer is I'm
9
on site quicker and it's a smaller site than your
10
road or all the county roads that they have to
11
maintain. They're a big machine and it's hard for
12
them to get going and hard for them to take care of 13
it. So they go out before the storms and pretreat
14
and it allows them this additional time to help keep 15
the roads safe.
16
Q. On the 23rd, it looks like -- if we look
17
at Exhibit No. *-27. On the 23rd you've got a time 18
entry of 0500?
19
A. Uh-huh. Yes.
20
Q. I'm assuming that's when you hit the job 21
site.
22
A. That's when I started monitoring the
23
activity at the hospital, yes.
24
Q. And there's snow, light snow, and wind. 25

1
2

8
9

10

11
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14
15
16
17
18
19
20

21
22

23
24
25
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A. Exactly.
Q. And I think just one touch-up here. As
to the two-inch requirement, it's my understanding
there's no, really, fixed way for deciding which side

of two inches you're on. It's a call you make?
A. Or the hospital staff, yes.
Q. And do you make that call based upon
what is happening at the hospital or what is
happening at the airport or what is happening at your

office? I mean -A. What is happening at the hospital.
Q. So you go and have a look if you think
it's an issue?
A. Yes.
Q. And what if they call you out? You go
and have a look?
A. If they call me out, I'm coming to do
work because they've told me something needs to be
done.
Q. Okay. And the contract sort of leaves
me with the impression that if you get called out for
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responsibility it is to measure that two inches.
Q. So if B&K Professional Services says
3
it's the hospital's responsibility, you're not going
4
to be able to refute that?
5
A. I have nothing in the agreement that
6
says otherwise. Just based solely on the agreement,
7
I couldn't answer whose responsibility that is.
8
Q. And you also can't -- could not refute
9 whatever B&K says about how the two-inch accumulation
10 is measured? You wouldn't be in a position to refute
11 that either?
12
A. That's correct.
13
Q. So as the now director of plant
14
operations, who would be -- it would be my
15 understanding that if it snowed today -- it's
16
probably not going to, but if it did, it would be
17 your responsibility to see how this contract, Exhibit
18 -- to make sure that this contract, Exhibit *-25, was
19 followed because there is no other contract in place
2 o right now?
21
A. Yeah. This contract is not in place
22
right now. So we would be doing it on an ad hoc
23
basis. I would be calling up the vendor. B&K would
24
be likely who I would call and say: Okay, we need
25
some snow removal done today, and then I would

this site, you're not able to look at these
photographs, Exhibit *-26, and make any conclusion
3
about whether or not this is an area that needs
4
additional snow or ice removal services?
s
A. Yeah. It's pretty difficult to tell
6
just from a picture. You know, ice is so different
7
from day to day. So I'd have to go out there and do
a an observation.
9
Q. So you are not today in a position to
10
say: If I walked up on that -- what's depicted in
11 those photographs in Exhibit *-26 as the facility
12 safety officer in 2017, I would have gone to my boss
13 and said: Hey, I think we need to get B&K out here?
14
A. I mean, what I would have done then I
1s don't know. That's kind of looking back in the past.
16
I don't know what I would have done then.
11
Q. So you're not in a position to say
18 whether or not that would have been considered good
19
enough snow and ice removal?
2o
A. Say that again, please.
21
Q. You're not -- even though you were the
22
facility safety officer at the time these photographs
23
were taken -- a facility safety officer. There's
24
probably more than one -- you're not in a position
2s
based upon these photographs to say whether or not
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1

2

1

2

oversee that.
1
that snow and ice removal is good enough to satisfy
Q. Well, as the current director of plant
2
EIRMC's expectations under the contract?
3
operations, the former facility safety officer, and
3
A. Again, I would probably have to go
4
the person who has taken the time to read this
4
verify using field conditions.
5 agreement, would it be your understanding that there
s
Q. So the photographs don't allow you to
6
would be a different expectation for plowing the
6
make that determination; is that correct?
7
thoroughfares, the roadways within the parking lots,
1
A. No.
8
as opposed to the parking slots?
8
Q. I hate those questions.
9
A. Yeah. That would be right because a lot
A. Sorry. Let me rephrase my answer. I
9
10
of it comes down to availability. As you can see
10
wouldn't make that determination from using the
11 from the pictures, they just cannot get plows in
11 photographs.
12
there when cars are in there. And so they're
Q. All right. Thank you very much. I
12
13
expected to keep these main thoroughfares clear and 13 mean, when that happens, it's actually my fault
14
then the sidewalks clear so long as they have access 14 because I asked a question that could be answered
1s to those.
15 positively with a negative word.
16
Q. And the parking slots as available, they
A. Sure.
16
17
can -17
Q. So thank you for correcting.
18
A. Correct.
18
And I think -- let me ask this question:
19
Q . So, like, right here in Exhibit *-26,
19
As the facility safety officer in 2017, was it your
20 first photograph, there's a pile in between these two 2 o understanding that you had some responsibility to -21 vehicles probably because they were able to move snow 21 from time to time, to check to make sure snow and ice
22
there at some point; is that a fair assessment?
22 removal was according to EIRMC's expectations?
23
A. Yeah, that's what it looks like.
23
A. Yes, that was part of my responsibility.
24
Q. So is it your testimony today that based
24
Q. And would that also have been part of
25
upon your experience as a facility safety officer at 2 s the responsibility of the director of plant
1

2
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operations?
A. Yes.
Q. And would it be the expectation that
when it had been snowing for two days at a time, a
big chunk of snow had fallen, th at there might be -it would be more likely for there to be an inspection
of the conditions than there w ould be if it hadn't
snowed for two or three days?
A . Yes. That correct.
Q. So if this is th e day -- if these
pictures were taken following a couple of days of
pretty heavy snow, would it be your expectation that
somebody from facilities - from plant operations
would have walked the grounds in the 24 to 48-hour
period to make sure snow and ice removal was
adequate?
A. So it appears from this Exhibit *-A,
that they were applying ice melt on the 23rd, 24th,
and 25th. So that shows me that there was a winter
storm. So, yeah. Yeah, someone from the plant
operations should be going out and checking
conditions -Q. Okay.
A. -- based on that.
Q. Okay. And just for the record -- I

want to cut you off from looking at any of th e rest
of Exhibit *-27. I just wanted to make sure the
3
record reflected th at you were looking at page 2 of
4
Exhibit *-27 or the equivalent of it when you said it
5
was obvious that there was snow and ice rem oval
6
activity for a period of three days.
7
A. Yeah. That looks right.
8
Q. Okay. And I w ould assume if you look at
9 page 1 of Exhibit *-27 th ere is additional evidence
1 o of a continuous heavy snow period; is that correct?
11
A. Within Exhibit *-27 on the 23rd, it says
12
light snow -- comments say: Light snow. 24th says
13
moderate snow. And then the 25th says light snow.
14 So it doesn't ever say heavy snow. It just says
15
light snow, moderate snow, light snow.
16
Q. Okay. And looking over at the last
17 column, light snow didn't stick on the 22nd. Light
18 snow, some slick areas on the 23rd. Very busy day,
19 continu ous plowing and grooming on the 24th. Do you
20
see that?
21
A. Yes, I do.
22
Q. And is that first page of Exhibit No.
23
*-27 consistent with your view that somebody probably
24
from facilities would have been out walking around
2s the grounds at som e point during th e 24th?
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1

2

appreciate you taking the initiative to dive into
1
another document in order to answer that question,
2
but now I need to make a record about that other
3
document, which is okay. Don't worry about it. Let
4
me just get it.
s
MR. SMITH: It should be in Exhibit *-22,
6
Exhibit A.
7
MR. BISTLINE: Yeah, I didn't -- I think I
8
want to -- go off the record for a second.
9
(A discussion was held off the record.)
10
(Exhibit *-27 marked.)
11
Q. BY MR. BISTLINE: So a moment ago you 12

13

were looking at a document that was part -- had

13

14

actually bee n attached to the subpoena duces tecum

14

15

but is now a part of Exhibit No. *-26.
MR. SMITH: *-27.

16

16

17
18
19

20
21

22
23

24
25

Q. BY MR. BISTLINE: Sorry. Is now part of
Exhibit *-27, page 2, I believe. Is that correct?
A. This is the first time I've seen this.
Q. I'm referring to page 2.
MR. SMITH: Page 2 is the same as Exhibit *-A
to *-22.
THE WITNESS : Yeah. This looks to match
Exhibit *-A within Exhibit *-22.
Q. BY MR. BISTLINE : Okay. And I don't

15
11

18
19
20
21
22
23

24
25

A. Yeah. Someone from facilities would
have gone out and checked conditions. Yeah.
Q. All right. Thank you. Would it also
have been -- s o, as I understand it, the way this
works is there's a company like B&K Professional
Services that enters into a contract with the
hospital and th en there are a bunch of workers who
come out and do th e work. And they work fo r B&K
Professional Services but they're n ot necessarily
supervisors or owners or anything of that nature.
They may be just basically day laborers or weekly
laborers; is that a fair assessment?
A. I'm not sure how B&K operates their
management of their staff -Q. Okay.
A. -- on those days, but I would assume
that they have some laborers who come out and some
sort of supervisory. I mean, there's labor hours
that are listed in the snow log so -- that captures
their hours that they spent on -- in our facility
specifically.
Q. Right. Does EIRMC engage in any kind of
monitoring to make sure that the work that is bein g
reported by B&K Professional Services is, in fact,
being done?
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NT AND PROCEDURE

L AGREE1V1E
LANDSCAPE MAINTENANCE AND SNOW REMOVA
RECITALS

n below by and between Eastern
Medi cal Cente r (Com pany) and B&K ·
Idaho Health Services, Inc. d/b/a Easte rn Idaho Regional

This Agreement (Agre emen t) is entered into on the date writte

Profe ssion al Servi ces (Coni ractor ).

hospital, witb scheduled patie nt care and
Toe Company is engaged :in the business of a full services
ed to be fully operati.ona:l and ready to
with emergency room visits. The Comp any is requrr
days a week .
servi ce the comm mrltr 24 hams a day and seven

es of Contr actor to perfo rm all lands cape
Wher eas, the Gompany desrres to r~tain the servic
ises of Company (main campus, East
maintenance and repairs and snow rem.oval for the prem
) and Canc er Center). This agree ment does
Employ!'!e Parld ng Lot, Behavioral Health Cente r (BHC
·
not inclu de the MOB-1.

NOW THEREFORE, it is a.greed as follows;
TAN CE. Contr actor shall follo-w
SECT ION la - SERV ICES LAN DSCA PE MAIN
: which is attached hereto and
nent-:
. and perform under the '"'Landscape Specifications Docm
the duties and respo nsibil ities
to
on
In additi
incor porat ed in .this Agre emen t as Exlnb it =•A".
of sidew all( with concr ete sealer .
ft.
sq.
3000
detai led in Exhib it ,:.A''\ Contr actor shall seal at least
l flowers and main taine d throu ghout the
All existi ng flowe rbeds shall be plant ed with annua
hours weekly perfo rming gener al
~::growing'" seaso n. Contr actor shall devot e four (4)
us facili ty and the BHC . Contr actor shall be
house keepi ng servic es to the fron~_of the main camp
ges but the costs for thls servic e shall be billed
r~on sio:i e for all sprin kler syste m repair s and leaka
hly bill/in voice proce dure under Secti on 6 of this
at time and mater ial and is not subje ct to the mont

Agreement.
shall provi de snow remo val on site.
SECT ION 1b - SERV ICES SNOW. Contr actor
at the accw nulat ion of two inche s. If less than
Contr actor sh.all remo ve snow from parki ng lots,
ble to remove snow from main camp us, East
two inche s accum ulatio n, Contr actor shall be availa
sted by Comp any at an additi onal cost.
Empl oyee Parki ng, BHC : Canc er Cente r when reque
A rotary broom shal1 be used to clear the majo rity
All sidew alks shall be clear ed of snow and ice.
clear shall be cleare d of snow and ice ·with
ofili. e walks . .Any area the rotary broom canno t
after cleari ng.
shove ls. Ice melt shall be applie d imme diatel y
shall be achieved prior to 0600 hrs. eacb day.
· All snow removal :(parlcing lots and sidew alks)
alks shall be cleare d; ice melte d, and
the event sno:w bas not cease d prior to 0430 b:rs, sidew
fall: Contr actor shall keep sidew alks
plow ing shall begin. In the event of const ant snow
acces s to the build ings for the prope rties
mana geabl e and maint ain open thorougb.fa:res and
iden.tified above.

In

Exhibit No.----;:"'·=-==----i•

7- L1- Vi
(-hn s,vJ

Date:
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the plans attach ed hereto and incorp orat~d
Snow shall be piled in design ated areas as indica ted on
agreem ent of the partie s. Contr actor
in this Agree ment as Exhibit:~:~ or as modif ied by mutua l
Comp any.
shall remov e piles of snow upon a verba l reque st from
als neces
Contractor shall furnish all labor, tools, equip ment and materi
services as contained in this Agree ment.

sary for the perfor mance of

inconv enienc e to patients, visitors,
Contractor shall perform snow removal in a m.w:i:...er to avoid
'
.
patron s, and employees of the properties identified above

ent work performed and the
Contractor shall maintain a 'Weather Documentation Log=' to docum
lots and sidew alks.)

remov al. (Parki ng
then ~ g weath er condit ions to substa ntiate the snow

and maint ain general liabilityinsuran.ce in
SECT ION l - INSTI RANC E. Contr actor shall obtain
$1 millio n annua l aggre gate.
the amonnt of not less than $1 million for each occurr ence and
this Agree ment and therea fter on th~ first
Cdntr actor shall within (5) days after the execu tion of
a copy of the then existin g policy to
day of each year of the term of this agreem ent furnis h
Contr actor· s princi pal office ,
Comp any and shall maint ain the origm al policy on file at
actor shall name Comp any as an
SECT ION 3 -IND EJ\1N IFICA TION OF COM PANY . Contr
directors, officers~ emplo yees and agents ·
additi onal insure ~ and holds harml ess compa ny and its
se (inclu ding reason able attom ey;s fees) or
from and agains t any claim, loss, damag e. cost expen
by Contr actor of any
g but of or related to the perfor mance or nonpe rform ance

Jfabili ty arisin
this agreem ent.
servic es to be perfor med or provid ed by Contractor, under

be for five (5) years from the date hereo f
SECT ION 4-TE RM. The term ofthis Agrem nentsh .al]
ions of Sectio n 5.
unless earlie r termin ated pursu ant to the terms and provis
OR CON TRAC TOR Due to the
SECT ION 5 -EAR LY TERM INAT ION BY CON.£PANY
this contrac½ Comp any or Contr actor may
large quant ities of ice melts and fertili zers neede d for
n notice ta the otber party. 1n the event
termin ate this Agree ment upon 180 days advan ce writte
ed herein, Comp any may also
that Contr actor fails to obtain or maint ain inSUiance as provid
n notice to Contractor. Jn the event that
termin ate this Agree ment upon fifteen (15) days writte
t of failure to compl y, or to
Contra.ctor fails: after fifteen (15) days writte n notice of defaul
to be provid ed Ullder this Agree ment or fails
suffic iently provid e the profes sional senrices requir ed
the Agree ment mar be terminated..
to comp ly with any other prov.ision of this Agreement

ly delivered in perso n or three (3)
Any notice under thls provis ion shall be effect ive when actual
ed, postag e prepa id and addre ssed
certifi
days after being depos ited in the U.S. mail: registered or
the party may indica te by writte n
as
ss
addre
to the party a:t the addres s set forth below or such other
notice to the other:

2
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Addr ess to the Com pany :

Bastem Idaho Regional Medical Center
31 DO Channing Way
Idaho Falls! ID 83404
Address to the Contractor:

B & K Professional Services
802 Mercury Avenu e

P.O. Box 51355
Idaho Falls, ID 83405

submit monthly a state ment to Com pany for
SECTION.6-PAY.MENT. Contractor shall
(~--IIOfor

·

Sum mary
nt is stated in the Marc h 26! 2013 Budg et
paym ent of servi ces perfo rmed . The amou
remain the
shall
unt
amo
thly
bit '~c,=. The mon
attached here to BI-1d incor pora ted here with as Exhi
repa irs
kler
sprin
any
for
by this Agre emen t exce pt
sam e for all -serviees each mon th as outli ned
scop e
tb:e
of
de
outsi
ces
anyr eque sts, whic h is for servi
(See Secti on, la) or for any servi ce the comp
(4)
four
last
the
for
year
of livin g incre ase of•~ per
of~ Agre emen t. Com pany shall pay a cost
.

be added in the evenf fu~l charges rise above .
years ofthjs Agreement A fuel surcharge will
fuel charg e will be ta,p erce nt (f¾) a:ad
($Il l) per gallo n for unlea ded gasoline. The
up,
perc ent, %) for each dolla r the fuel price goes
'Will g_o

up•

SEC TIO N'9' -TIM E.

Time is of the essen ce of this Agreement.

transfer,
CON TRA CT. .The Cont racto r may not
SEC TIO N 8 -AS SIG NM ENT OR SUB
utive
Exec
f
prior written cons ent of the Chie
assign or·subconf:ra.ct this Agreement without the
Offi cer of the Com pany .

in
This Agre emen t shall be governed by and cons trued
SEC TIO N9·- LAW GOVERNING.
accordance ·'With -the laws of the State of Idaho.
ght

t of an arbitration., suit or actio n is brou
SEC T10 N 10 -ATTORNEY'S FEE S. In th~ even
s or in any appe al there from , it is

any of its term
by any party unde r this Agre emen t to enfo rce
the
to reaso nable attom ey:s fees to be fixed by
led
entit
be
ailing party shall
agre ed that the prev.
t.
arbit rator , trial court, and/ or appe llate cour

the day
Contractor have executed this Agre emen t dn
1N WTI 'NES S WHE REO F, Com pany and
and year ~tte n below .
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INC. d/b/a
EASTERN IDAHO HEA LTH SER VICE S,

BASTREN IDAHO REGION.AL lYIBDICAL CENTER
~-------,.·~-By:_ _ _

--------

__
__
Date:_ _ _ _ _ _ _ _/_ef_t;_h,1......,0~1.J

_

/--"-'13,:;:;;...___ _ _ _~~
Date:"_,-.L/~t:J-+-/.....,Jt)~
/
7

Attachments;

E.~ibit =N" - Landscape Specifications
Exhibit ::13:0 - Snow Piling Areas
Exhibit ::=-c-~ - Budget Summary

4
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PR O FE SS IO N A L S E R V IC E S
9-920 1- bkproservic es@g mail.c om
. P.O. Box 51355, Idaho Falls, Idaho 83405 - f2 08}52
WEBSITE: www .bandl cprofe ssio nals ervice s.com

GEN ERA L SP.E CIFIC ATIO NS

12-

3-

rm the maintenance
B&K. will furnish all labor, materials and equipment to perfo
specified.
operatiens in accordance with the requirements herein
required and guaranteed.
is
mer
Complete coordination between B&K and custo
management and
B&K
by
This is accomplished by frequent personal visits

customer to verify all concerns are being addressed.
caused by the.ir personnel
B&K is responsible for any damages to the grounds
r or

6-

materials for the repai
while performing landscaping maintenance. Labor and
this agreement and if apreplacement of these damages (if within the scope of
provided by B&K witho ut
prove d by the Direc tor of Pla:in.t Operations) will be
is not responsible for
cost to the customer. All damage to the grounds that B&K
Costs for these other
will b~ addressed d:iiectly and promptly to the customer.
mer.
custo
damage,s 'Will be mutual agreed by both B&K and
of the week excep t as . .
Service frequency shall be. weekly on the same day
precluded by weather.
cell phon e at 339-5 296 for
B&K can be reached at our office at 529-9201 or a
ed promptly.
emergencY, purposes only. Custo m~ calls will be retrrrn
codes will
Dress
al.
ssion
All B&K employees will be courteous and profe

7-

be enforced.
er permitting, and continues
The Lawn maint enanc e season starts April 1, weath

4-

5-

8-

until Oct. 31.
if a custo mer needs to
English speaking crew members will always be available
communicate any concerns.
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I. SPR ING CLE AN UP
l.

SHRUB BEDS

a.

2.

This inA11 debris in shrub and mulch areas wm be removed.
rial;
mate
h
mulc
r
and/o
rock
cludes the raking or sweeping of
A crisp
.
areas
sed
expo
r
which is to be raked as necessary to cove
·
caped
lands
and
s
edge will be established along all cement walk
off.
beds. Any dead perenrrial flowers leaves will be cut

GRASS AREAS

atch~fi. Cor.1t Aen!tiRP.. is
a. All grass areas will be power raked Bnd/or de-th
ple core aeration isn't
exam
done on an as needed basis. In sandy soils, for
of sprinkler system
beneficial. The other consideration is the.possibility
onents are installed
damage. Whe n SJ?rinkler system piping and comp
shallow, aerator can ).Juncture the system.
II. LAWN AND GROUND SERVICE

1-

MOWING
a.

an approxiAll turf areas will be mow ed on a weekly schedule at
mow ers
The
n.
seaso
ing
mate height of2 ½" to 3" durin g grow
ings. Grass
elipp
grass
all
shall be equipped with baggers to collect
us.
camp
clippings shall be removed and· disposed of off

2-

TR.Ilv!lYilN G
objects. and areas
Usin g a string trimmer, B&K will trim around all
a
the mowers were not able to cut.

3-

POWER EDGIN"G
a

::.

s and curb
Shall be performed weekly ai ong the concrete walk

areas.
4-

POU CE ARE A

a

all Walk
All grass clippings and fertilizer shall be removed from

ways.

b.

c.

tained in proper
All bedding materials, bark, and rock shall be ma:in
these
of
nt
areas. Tiris however, does not include replaceme
materials.
be removed.
Al] garbage in shrub beds and lawn areas shall

2
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5-

FERTILIZATION AND WEED CONTROL
Summer and Fall.
Granular, dry fertilizer will be applied in the Spring,
itions. Care will be
Thls is important due ta the local climate and soil cond
ces to prevent markgiven to remove any fertilizer from all concrete surfa
izer to help elimimrt:0
ing. A pre-emergent will be added to the spring fertil
poa and crab grass.
several broadleaf weeds and annual grasses such as

ve all weeds,
All twf will be sprayed with a selective herbicide to remo
rmed in the
perfo
thistles, clover, etc. from the turf areas. Tb.is will be
spring and in the fall.
6-

SPRlNKLER SYSTEMS
er operation.
Start up sprinkler system in the Spring, and insure prop
ed.
notifi
be
If any repairs are needed, the property owner will
In the Fall the sprinkler system will be "closed'.,
will be winterized.

7-

or taken off service and

SHRUB AND TREE PRUNING
g dead or broken
Early Spring pruning of trees will include: elimi natin
branches.
ing
rubb
and
ture
branches. Attention to misshaped struc

height and
Th\'3 shiu.bs. will be pruned to the customer'·s desired
utilized and care
shape twice per season. Sharpened pruners will be
will be taken t9 remove and dispose of all clippings.

8-

INSECTICIDE TREATIYIBNTS
be applied in late May
same insecticide
The
to the lawn areas to prevent bill bug infestations.
ge in April.
dama
will be applied to white pine tree to prevent weevil
A systemic insecticide know n as imidocloprid will

to them starting to
Dormant oil will be applied to all deciduous trees prior
oil

r the trees with waxy
leaf out The purpose of the dormant oil is to cove
the outer bark of the
in
d
intere
that suffocates any insects that have overw
to kill on contact any
trees. A foliar insecticide will be applied in late July
insects that are eating at the leaves and bark.

3
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FALL CLEAN TJP

a.

Lawn turf off to a
Remove all leaves from the lawn area and mow
from beds. Rose
is
debr
nted
shorter length. Rake leaves and unwa
bushes will be trimmed back.

IV. LIABJLITY INSURANCE

a.

tern Commllllity
B&K's commercial insurance policy is through Wes
ral liability
Insurance and maintains in effect at all times a gene
egate. Our
aggr
00
00,0
policy of $ll000,000/occurrence and $2,0
:Insurance
State
Workman's Compensation policy is through: The
o #RCEIdah
of
Fund. We are a registered contractor with the Stare
29083.

4
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EXHIBIT "B"
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ES
P R O F E S S IO N A L S E R V IC
.com
5 - (208)529-9201 bkproservices@gmaH
P.0. Box 5135 5, Idaho-Falls, Idaho 8340
www .bandkprofessionalservices.com

March 26, 2013
ter
TO: Eastern Idaho Regional Medicaf Cen
310 0 Chanr1ing Way

Idaho Falls, Idah o 834 04
Bud get Summary:

ices. We didn't feel it app rop riat e to
We averaged the last 5 years of winter serv
5 years bec ause , ther e has been
ave rage the sum mer s~rvices over the last
r the last 5 years. Our focus for
num erou s cha nge s at the EJRMC cam pus ove
services. We feel the bes t place for
budget savings will be cen tere d on winter

to sidewalks and parking areas. I
budget·savings is ice melt applications both
y used on sidewalks. Specifically: we
reco mm end using half the ice melt currentl
sidewaJks rath er than our curr ent
wi.11 make one pass down the middle of the
This will be a 50% reduction of ice
practice of entire cov erag e of all sidewalks.
mel t used on sidewalks.
n in ice melt usage will stm provide a
J·n· parking lot areas, we feel. a 20% reductio
omers. Specifically, we will cut the
good safe ty level for EfRMC employees and cust
spread ice melt an storms whe re
rate back on the ice melt spreader and not
ing.
expected continuous sno w wou ld require plow
be a level pay program. A levef pay program
An additional savings_ considered will
idin g ElRMC now and cha rgin g a
wifJ incl ude all of the services we have been prov
and winter services. This will be good
set amo unt every mon th far both sum mer
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have some risk due to abn orm al
for budget estimations a·nd pla·nning. B&K will
s whic h cou)d be much higher.
winters and snow rem ova l costs on those year
high level of workmanship and
We assume the-se risks and guarantee the same
professionalism as EIRMC has come t0 expect.

for EJRMC will be $1 t. __
• The mon thly amo unt of the level pay program
for a five year contract.
for
program for BHC wilf be$
• The mor :ithly :am oun t of the level pay
a five year contract.
for the Cancer Center will be
• The mDn~hty amo unt of the level pay program
$• ••f or a five year contract.
increase per yea·r starting at the
Additionally, B&K wiJJ expecta% cost of Jiving
ity.
beg innin g of the second year,.for each facil

Sincerely,
Brent Mar tin
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SUPERIOR SWEEPING & SNOW REMOVAL
1977 West 65 th South, Idaho Falls, 83402
Bud & Sandie York, Owners
208-523-7345

..

I

.~w ■l •

.

I

• ~ ■-

i

TO: JOHNSON & MONTELEONE
RE: DUPUIS V. EASTERN IDAHO HEATH SERVICES, INC
BONNEVILLE COUNTY CASE# CVl0-18-6552

AFTER READING ALL DOCUMENTS THAT I HAVE RECEIVED, IN ADDITION
TO 23 YEARS OF SNOW AND ICE REMOVAL, AND 15YRS WITH MY OWN
COMPANY, PLUS 8 YRS WITH THE PREVIOUS OWNER, IVE COME TO THE
FOLLOWING CONCLUSTION.

IN MY OPINON EIRMC IS NOT ONLY RESPONSIBLE, BUT NEGLIGENT FOR
NOT HAVINO, AND/OR ENFORCEING, DEICING PROCEDURES. THEREFORE,
LEA VINO PARKING LOT IN AN UNSAFE CONDITION DUE TO BUDGET
REASONS.

THE REASONABLE ACTION WOULD BE WHEN THE SNOW STOPPED AT 1530
HRS THAT DAY, ALL VEHICLE LANES AND WALKWAYS SHOULD HAVE
BEEN PLOWED AND DEICED WITH ENOUGH DEICER TO ELIMINATE ALL ICE
FOR THE REST OF THE DAY. SINCE THE SNOW HAD STOPPED AT 1530 HRS
AND PLOWED PRIOR TO THE FALL, B&K DID WHAT THEY WERE REQUIRED
TO DO SINCE THEIR IS NO DEICING POLICY. EIRMC SHOULD HAVE
CHECKED FOR ICE AND TOOK ACTION AS SOON AS THE SNOW PLOWING
WAS COMPLETED. THE FALL WAS NOT TILL 830PM. THE DEICER USED
THAT DAY ON THE SNOW LOG SAID 3000LBS WAS USED ON EIRMC

Page 266

SOMETIME THAT DAY. AT THE APPROPRIATE RATE IT SHOULD HAVE BEEN
DOUBLE OR TRIPLED DEPENDING ON WHAT BRAND DEICER WAS USED.
THIS IS WAY; EXHIBIT #25
THE CONTRACT STATES A TWO (2) INCH SNOW POLICY WHICH IS
UNBELEAVABLE FOR A HOSPITAL WITH EMPLOYEES, PATIENTS AND
HANDICAP TRAFIC IN AND OUT.
THIS SHOULD BE A 1 INCH SNOW POLICY FACILITY DUE TO THE TRAFIC
AND DEICED AS NEEDED FOR SAFETY.
NO WHERE IN THE AGREEMENT DOES IT REQUIRE B&K THE CONTRACTOR
TO DEICE THE PARKING LOT AT ALL.

EXHIBIT C; BUDGET SUMMARY
B&K SENT A LETTER TO EIRMC ON MARCH 26, 2013. SECOND PARAGRAPH
STATES A REDUCTION OF DEICER BY 20% IN THE PARKING LOT DUE TO
BUDGET REASONS.

THIS TELLS ME THERE IS SOME KIND OF AGREEMENT ON DEICER AND B&K
WAS TRYING BUT WAS BEING CONTROLLED BY EIRMC FOR BUDGET
REASONS.

SINCERELY,

ROLAND K. YORK
SUPERIOR SWEEPING AND SNOW REMOVAL, INC.
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HOllRS

l~
HOURS

HOURS

HOURS

HOURS

EfUM<::

UNCOI.N PROPERTJtS i\'JOB l
i

UNCOLN PROPER'HES sannyside t>faza
•

EAST PARK{NG

I

f

/

I

l

r

I

I

/

7..:.

CA!'ICER CENTt:R

PAIU<ING LOT ICE MEtT

LlNCOLN PROPERTI ES MOB2

!

' ,.
UN COL~ !'ROPKRTltS sunnyside plaza
°3 0 -e.i-+--"~~
J .'),-C--l---:,,!--..;;..
-~ t.i !.)~~.......f-- - - + ....----~
- --------'----I-- ~i-- -----+-- --=-=- -~:AS1' PARKiNG
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B&K Professional Services
Sidewalki Snow Removal Activity .Log

l; ..

~~~1'
~c - "r'

'

Temp

Time

Date

Work Performed

Weather Conditions

Comments

1-22-17

0500

22dcg

3 tnph wind~ cloudy

No snow or ice management services needed

1-22-17

, 1000

33 deg

12 mph wind, cloudy LL snow

No sno"v or ice management services needed

Light snow, didn't stick

1-23-17

0500

30 deg , 6 mph wind, light snow

Broomed, shoveled, icemelted sidewalks
Jee melted parking lot areas

· 1-24-17

0200

24 deg / 25 mph wind. moderate snow
then. some lingering snow
through afternoon, cloudy
13 rrtph wind, light snow early,
15 deg
then fog

Light snow, ~mne ~lick areas,
iccmelted
Very busy day, continuous plowing
and brooming

i

I
I
I

Broomed, shoveled. iccmelted sidewalks
Continuous plowing.kemdted parking areas

1-26-17

, 0500

LS deg

10 mph wind, foggy

·sroomed. shoveled. icemeltcd sidewalks
Plowed. Icemelted parking areas:
No snow or ice management services needed

1-27-17

0500

l3 deg

9mph wind, cloudy

No snow or ice management services needed

1-28-17

· 0500

8 deg

9 mph wind cloudy

No snow or ice management services needed

1-25-17

0200

- - -- -- ···-··· . .

I

··-

I

1

i

.

.
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Q~c1r1tity Crew
_T£chnkiat~ . ~.. .,.. jTI-;;te ~n_f.!1li_t 7imesi:.slIT!_ ,~J
~

l_'i.i\i_or•~ -Order .Jt _ Customer Name :s~rvke
252!,7 E!fiMC Hasr,ft;;I
.... !r.~Me!t.
25297 EIRMC Hospital

woo

BrorJm j Shoveling

1 Crew 1

Gerardo GM Munguia
Rodney Shane Richardson
Rodney Shane Richardson
Rodney Shane Richardson

Time Out
Time Out

1/23/17 4:11
1/23/17 4:11
1/23/17 5:54
1/23/17 5:54

Gerardo GM M1.1rrguia
Rodney Shane Richcrdson
Gerardo.GM Munguia
.Rodney Soane Richardson.

Time In
Time In
TimeOut
Timeout

1/23/1715:03
1/23/17 15:03
1/23/17 16:35
1/23/17 16;35

lime In

Crewl

Gerardo GM Munguia·
Rodney Shane Richardson
Gerardo GM Munguia

Crewl

Rodney Sh.me Ri~hardson

Cn:-.v 1
Crew l
Crew 1
Crewl

Gerardo GM Munguia
Gerardo GM Munguia
Rodney Shane Richardson
Rodney Shane Richardson

Crew 1
Crew 1
Crewl
Crewl

'Rodney Shane ~lchardson
Rodney Shane Richa,dson
G~rardo GM M\mg·u1a
Rodney Shane Richardso,:i

Crew 1
Crewl

Gerardo GM Munguia
Rodney Shane Richardson
: Gerardo_GM Mung4ia
'~odney Shane Richardson

Cr.ew 1
Crew 1
Crew!

I

Crewl
Crewl
Crewl
Crew-1
..

25580 EIRMC Hospital
25530 EIRMC Hospital

lc:eMelt

,

.

Trmeln

TI,11e ln

soo .

'Broom/ Shoveling

1 Ctewl
Crew 1.

Time In

TimeOUt
Time Out

--

.

I

1/24/17 3;24
1/24/17 3:24
1/24/17 4;33
1/24/17 4:33

nme In

-

Time In
Time Out

Time Out
,.
Time In
Timeln
Time Out

I

1/24/175:35
1/2.4/17 5:35
1/24/17- 8:26
1/24/17 8;26
1/24/17 9:45
1/24/17 9:45
1/ 24/17 13 :01
1/24/17 13:01

Tim~ Out

I

I

Crcwl
Ctewl

-- ---- ·-·---·--··--· .... ~--

Time In
Til)'ie In
Timeout
iTlmeOu~

I

1/24/li 14:17
1/24/1714:17
.1/24/17 15:21
1/24/17 15:21

- - --
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· •&~

~

·-

15602 E!RMC Hospital

l.560~ EHi.MC Hospital

l

r--- .-·· ···-·--· ..r-·. -·---· -·-7
1• .-- ,,M:;i;T-.i

keMeit
, Broom / Shu.,eling

~..- -..~-~~~ -"

.-

-··

··• '~

75
1 C:rew·2

1

C1ew 2
Crew 2
. Crew 2.
1crew2

•-

. ...-.- ...... . ~..

Time ln

Time In

Crew2

Cr~w2.

Logan Hamblin

- - --· - ·- ---·· _,..-....

,,
!,hri(.
::;·k--r,•o
.,
~
0

.. ! ..

Cameron ~Empbell
John Hiller
Alex H Galaviz.

Carlos i. Galaviz
Lvgan Hamblin
· Carlos !. Galaviz

Crew2
Crew2

--- - ....

-

j.,m~ f.n l.: .--"'..,..,
.-~.. t·r"

Alei: H Galaviz

Cameron Campbell
John Hiller

Crew 2

f ~ ---- -

.. : ......

-

·· . (J;

···-1/24/17 4:57

I

1/24/17 4:57

nmeln

1/24/17 4:57

Timeout
,Timedut

l

1/24/17 5:15
l/24/J.7 5:15
1/24/17 5:15

Timeout

Time In

I

I
I

Time Out

1/24/17 ll:43 i
1/24/17 11:43
1/24/17 11:50

Time Out

1/24/1711:S O

Timeln

..._,.,_,_,

,.,_
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Marvin M. Smith, ISB No. 223 6
Marvin K. Smith, ISB No. 6978
HAWLEY TROXELL ENNIS & HAWLEY LLP
2010 Jennie Lee Drive
Idaho Falls, ID 83404
Telephone: 208.529.3005
Facsimile: 208.529.3065
Email: mmsmith@hawleytroxell.com
mksmith@hawleytroxell.com

Attorneys for Defendants Eastern Idaho Health
Services, Inc., dlb/a Eastern Idaho Regional
Medical Center
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

VICTOR DUPUIS,

Case No. CV 10-18-6552
Plaintiff,
vs.
EASTERN IDAHO HEALTH SERVICES,
INC., an Idaho Corporation doing business as
EASTERN IDAHO REGIONAL MEDICAL
CENTER; and JOHN/JANE DOES I-V,
whose true identities are presently unknown,

EASTERN IDAHO HEALTH
SERVICESt INC., D/B/A EASTERN
IDAHO REGIONAL MEDICAL
CENTER'S ANSWERS AND
RESPONSES TO PLAINTIFF'S FIRST
SET OF WRITTEN DISCOVERY

Defendants.

COMES NOW, Defendant, Eastern Idaho Health Services, Inc. dba Eastern Idaho
Regional Medical Center ("EIRMC"), by and through its counsel or record, and provides its
Responses to Plaintiff's First Set of Written Discovery to Defendant in accordance with the
Idaho Rules of Civil Procedure.

EASTERN IDAHO HEALTH SERVICES, INC., D/B/A EASTERN IDAHO REGIONAL
MEDICAL CENTER'S ANSWERS AND RESPONSES TO PLAINTIFF'S FIRST SET OF
WR1TTEN DISCOVERY ~ I
42657.0093.11546588. I
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(a)

The names, addresses, and telephone numbers of all PERSONS who have

knowledge of the facts; and
(b)

Identify all WRITINGS and other tangible things That support YOUR contention

and state the name, address, and telephone number of the PERSON who has each WRITING or
thing.
ANSWER TO INTERROGATORY NO. 13:

Please see Answer to Inten-ogatory No.

13 previously answered and served. Please also see Answer to Interrogatory Nos. 4 and 11 and
photographs produced herewith.
INTERROGATORY NO. 14: Within the past five years, has Defendant Eastern Idaho

Health Services, Inc., received or become aware of any complaints, notices, communications or
reports of incidents related to ice or snow accumulation in the parking lot area marked by the
asterisk on Exhibit 1 attached hereto or any other parking area intended for use by the public?
For each complaint mentioned, please state:
(a)

The date of the complaint;

(b)

The nature of the situation complained of; and

( c)

Then name and address of the person so complaining.

ANSWER TO INTERROGATORY NO. 14: Defendant EIRMC objects to this

inten-ogatory on the grounds it seeks information of a private and confidential nature, including
information protected by HIP AA and possibly other federal and state statutes and/or regulations.
Defendant EIRMC also objects to this interrogatory on the grounds it seeks information that is
not reasonably calculated to lead to the discovery of admissible evidence. Without waiving the

EASTERN IDAHO HEALTH SERVICES, INC., D/B/A EASTERN IDAHO REGIONAL
MEDICAL CENTER'S ANSWERS AND RESPONSES TO PLAINTIFF'S FIRST SET OF
WRITTEN DISCOVERY - 12
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foregoing objections, reports about slips/falls in EIRMC's parking areas (including the nature of
the situation complained of) occurred on the following dates within the past five (5) years:
12/15/2015 - Slip on black ice and fell to ground on abdomen in stork parking space in front of
hospital.
02/02/2016 - Slip on ice in Behavioral Health Center parking lot
01/03/2017 - Invisible, sheer patch of ice on walkway heading into hospital, foot slipped on ice
and went into splits.
01/04/2017-Fall on icy sidewalk in front oflobby.
01 /21/2017 - Leaving building out the loading dock back entrance and stepped onto lump of ice
causing a fall.
01/25/2017 - Slip and fall on ice in while walking from parking lot.
02/08/2017 - Slip on ice on sidewalk by helo pad.
02/24/2017 - Slip on ice walking to front lobby doors.
11/28/2017 - Slip on ice in the front parking lot.
02/15/2018- Stepped out of vehicle and hit a patch of black ice and slid onto buttocks in
Medical Office Building parking lot in back.
12/04/2018 - Shutting car door when slide occurred on ice and caught themselves.
12/12/2018 - Slipped on ice/snow in employee parking lot.
12/29/2018- Slipped on ice on sidewalk in front of hospital.

INTERROGATORY NO. 15: Within the past five years, has Defendant Eastern Idaho
Health Services, Inc., d/b/a Eastern Idaho Regional Medical Center received or become aware of
any claims resulting from injuries alleged to be suffered by any PERSON in slip and fall
EASTERN IDAHO HEALTH SERVICES, INC., D/B/A EASTERN IDAHO REGIONAL
MEDICAL CENTER'S ANSWERS AND RESPONSES TO PLAINTIFF'S FIRST SET OF
WRITTEN DISCOVERY - 13
42657.0093.11546588. l

Page 276

.

11k

DATED THIS ~-'iday of January, 2019.
HAWLEY TROXELL ENNIS & HAWLEY LLP

By

~~~

Marvin M. Smith, ISB No. 2236
Defendants Eastern Idaho Health Services, Inc.,
d/b/a Eastern Idaho Regional Medical Center

EASTERN IDAHO HEALTH SERVICES, INC., D/B/A EASTERN IDAHO REGIONAL
MEDICAL CENTER'S ANSWERS AND RESPONSES TO PLAINTIFF'S FIRST SET OF
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VERIFICATION

STATE OF IDAHO

)

County of Bonneville

:ss
)

Julie Hogue, being first duly sworn upon oath, deposes and says:
That she is the Director of Quality Management, Risk Management, and Patient Safety
for Eastern Idaho Health Services, Inc. dba Eastern Idaho Regional Medical Center ("BIR.MC'');
that she has been authorized by EIRMC to sign this document; that she has read the foregoing
document; knows the contents thereof; and verily believes the infonnation contained therein to
be true.

SUBSCRIBED AND SWORN to before me on this

'•;i

if#-

''t"'

day of January, 2019.

....

EASTERN IDAHO HEALTH SERVICES, INC., D/B/A EASTERN IDAHO REGIONAL
MED1CAL CENTER'S ANSWERS AND RESPONSES TO PLAINTIFf>S FIRST SET OF
WRJTTEN DISCOVERY· 26
42657.0093. I 1546588.1
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Electronically Filed
2/3/2020 3:44 PM
Seventh Judicial District, Bonneville County
Penny Manning, Clerk of the Court
By: Joseph Lugo, Deputy Clerk

Jason R.N. Monteleone, ISB#: 5441
Shannon N. McCarthy, ISB#: 10027
JOHNSON & MONTELEONE, L.L.P.
350 N. 9th St., ste. 500
Boise, Idaho 83702
Telephone: (208) 331-2100
Facsimile: (208) 947-2424
jason@treasurevalleylawyers.com
shannon@treasurevalleylawyers.com
Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT FOR THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

VICTOR DUPUIS,
Plaintiff
v.

Case No. CVl0-18-6552

EASTERN IDAHO HEALTH SERVICES PLAINTIFF'S FIRST,
INC. an Idaho Corporation doing business SUPPLEMENTAL DISCLOSURE OF
as EASTERN IDAHO REGIONAL EXPERT WITNESSES
MEDICAL CENTER
and JOHN/JANE DOES I-V, whose true
identities are presently unknown,
Defendants

COMES NOW Plaintiff, by and through his attorneys of record, Johnson & Monteleone,
L.L.P., and, pursuant to I.R.C.P. 16(h) and 26(b)(4), the stipulation of the parties relative to the
disclosure of expert witnesses in this litigation, and this Court's pretrial, scheduling order,
discloses the following expert witnesses who may be called to testify at the trial of the instant
matter. With the most recent amendment of I.R.C.P. 26(b)(4), which took effect on July 1, 2014,
a clear distinction now exists between retained, testifying expert witnesses and individuals with
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knowledge of relevant facts not acquired in preparation for trial and who have not been retained
or specially employed to provide expert testimony in the case. See I.R.C.P. 26(b)(4)(A)(l)(i) and
(ii). In light of this procedural reality, Plaintiff presently anticipates presenting two (2), retained
expert witnesses at trial: Bud York and Jude A. Fink, M.D. However, Dr. Fink was a treating
physician of Plaintiff and thus not an expert witness specifically retained to provide expert
testimony in this case. Nevertheless, Plaintiff did obtain various opinions relative to causation
from Dr. Fink and there, out of an abundance of causation, discloses Dr. Fink as both a retained
expert witness and a non-retained expert witness (i.e. a treating healthcare provider of Plaintiff).
All other expert witnesses disclosed herein which Plaintiff anticipates calling at trial are
Plaintiffs treating healthcare providers who, by definition, are outside the scope of I.R.C.P.
26(b)(4)(A)(l)(i). Further, Plaintiff will not be presenting any expert witness testimony or other
evidence and/or introducing any exhibits at trial to support any claim for lost wages and/or loss of
future earning capacity.
The instant supplementation of Plaintiffs expert witness disclosure has been necessitated,
because certain information required by I.R.C.P. 26(b)(4) was inadvertently omitted from
Plaintiffs initial disclosure of expert witnesses three (3) days ago.

RETAINED EXPERT WITNESSES
1.

Bud York
c/o Johnson & Monteleone, L.L.P.
350 N. 9th St., ste. 500
Boise, ID 83702
Mr. York is a professional snow removal and deicing expert. His qualifications as an expert

witness are outlined in his report, attached hereto as Exhibit "A." Mr. York's anticipated testimony
is summarized in that expert witness report.
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Mr. York bills at the rate of $75.00 per hour for expert witness consultation, formulation
of opinions, and testimony whether for deposition or trial. Plaintiff believes that his case is the
only case, where Mr. York has provided testimony as an expert witness whether in either
deposition or at trial. To Plaintiffs knowledge, Mr. Yark has not published any articles in the
areas of snow removal or deicing.
The materials reviewed by Mr. York in arriving at his opinions and conclusions include
the following:
1.) A Google Earth image of EIRMC hospital, including the parking lot areas,
designated Exhibit 1 during depositions. The arrow points to an asterisk which is
the approximate location of Plaintiff's fall which occurred on January 24, 201 7, at
approximately 8:30 p.m.;
2.) Four (4) photographs taken of the relevant slip-and-fall location in the EIRMC
parking lot within 10 to 15 minutes of Plaintiff's fall;
3.) A four-page Landscaping Maintenance Contract - executed by the parties (EIRMC
and B&K) in October 2013 with Exhibits A (general landscaping specs), B (snow
accumulation zones), and C ("Budget Summary");
4.) Document which was provided to Plaintiff by EIRMC as a part of its response to
discovery requests seeking the contract in force in January 201 7;
5.) A two-page work, worker, location, and time reports for 1/23/17 and 1/24/17
(produced by EIRMC in discovery);
6.) A one-page "EIRMC Snow Log" for 01/22/17 to 01/28/17 (produced by EIRMC
in discovery);
7.) A three-page, unsigned Landscaping Maintenance Contract supplied by B&K in
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response to a subpoena for documents, specifically for a copy of the contract with
EIRMC in force in January 2016;
8.) A one-page "EIRMC Snow Log" for 01/2217 to 01/28/17 (supplied by B&K);
9.) A one-page "Sidewalk/Snow Removal Activity Log" for 1/22/17 to 1/28/17
( supplied by B&K); and
10.)

A two-page work, worker, location, and time report for 1/23/17 and 1/24/17

(supplied by B&K).

A number of general opinions held by Mr. York include the following:
1.) Bud York of Superior Sweeping and Snow Removal has his phone number as (208)
523-7345, but he must be contacted through counsel, as he is a retained expert witness
expected to testify at trial. Mr. York has been involved in the snow removal and deicing business in eastern Idaho for over twenty-three (23) years;
2.) Mr. York is a former police officer, keeps detailed records, well, and is familiar with
report-writing technique and protocol;
3.) Mr. York has commercial customers for snow removal and deicing in the Idaho Falls
area, including Home Depot, Harbor Freight, and Melaleuca, and was responsible for
the snow removal and maintenance of these properties on the date of Plaintiffs fall on
1/24/17;
4.) Mr. York will not perform snow removal or deicing services of commercial customers
who do not adopt a "bare pavement" policy, because anything less puts him in the
position of doing work he will not get paid for or alternatively being the Defendant in
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a slip-and-fall. In other words, failing to use a "bare pavement" policy is unreasonable
for commercial premises such as EIRMC, including its parking lots;
5.) "Bare Pavement" does not mean exactly bare pavement.. If snow reaches one inch,
then works starts immediately and continues until bare pavement exists. If after initial
work, snow continues to accumulate the industry standard and therefore what is
reasonable, under the circumstances, is to return to the job site before snow reaches 2
inches in accumulation;
6.) Generally, when there is snow and freezing weather he plows and de-ices because plow
friction can cause enough melting for the snow remnant of plowing will quickly form
to a thin and dangerous layer of ice;
7.) Mr. York uses a deicer called Ice Slicer. He says it is the only deicer certified for use
on airport runways, so it is the most effective product. He uses it liberally, because it
is effective at melting snow that falls after initial plowing and deicing. Mr. York
believes that the use of Ice Slicer is the industry standard in the Idaho Falls area and
the use of inferior products is not the most reasonable deicing of commercial premises
in the Idaho Falls area, including in January 2017;
8.) Mr. York references the "Snake River Effect" which leads to odd and unanticipated
snow fall patterns and wet snow falling, when it is extremely cold at ground level,
which makes the quick accumulation of ice an issue to which to pay very close
attention, but EIRMC never did so, as it discontinued deicing in its parking lots, such
as the one where Plaintiff fell, prior to Plaintiffs fall due to budgetary considerations;
and
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9.) Mr. York has reviewed his records relative to dates in question (1/23/17 to the early
afternoon of 1/24/17). During the night of 1/23/17, Mr. York deiced his commercial
customers' premises, which was the reasonable approach, and then about 4:00 a.m. on
1/24/17, a snowstorm started. At 5:00 a.m. on 1/24/17, he started plowing and deicing,
but the snow continued to fall. Between 10:00 a.m. and noon on 1/24/17, he plowed
and deiced again. Early in the evening he plowed and deiced again. During that
interval, it snowed about seven (7) inches total. It was a lot, but he was able to keep
his lots ice-free, as would any reasonable premises owner who was not limiting its
snow removal and deicing vendor from properly deicing as necessary, which EIRMC
refused to allow B&K to do because of budgetary reasons; and
10.)

Mr. York's remaining opinions and conclusions are contained in his expert witness
report attached hereto as Exhibit "A."

The basis for Mr. York's expert opinions and conclusions are drawn from the documents
he reviewed which are set forth above. The above list of all of the photographs, documents, data,
and other information considered by Mr. York in forming his expert opinions and conclusions may
be used as exhibits at trial to be used as a summary of or in support for his opinions. Plaintiff does
not believe that Mr. York has authored any publications in his field of expertise (i.e. snow removal
and deicing) in the last ten (10) years, nor has he testified as an expert witness in deposition or at
trial in the preceding, four (4) years.

Detailed below are the conclusions, opinions, and a summary Mr. York's opinions that
EIRMC had instructed B&K Enterprises to not remove snow and deice in its parking lots as
frequently as reasonably needed and did not deice at all in the parking lot, where Plaintiff fell, due
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to budgetary reasons and to save money, while making the premises less safe for people entering
EIRMC's premises, especially in snowy and icy conditions. Mr. York's expert report is attached
hereto as Exhibit "A."

NON-RETAINED EXPERT WITNESSES/
TREATING HEALTHCARE PROVIDERS
Though the following is not intended to be an exhaustive list, and the opinions elicited
from these treating healthcare providers are based on their medical records, all facts and reasonable
inferences to be drawn from those medical records, and the deposition testimony of Plaintiff:
The following, treating healthcare providers are expected to testify at trial in line with the
foregoing disclosures:
1.

Dr. Boyde K. Southwick, D.O.
Family First Medical Center
3820 Crestwood Lane
Idaho Falls, ID 83404

2.

Dr. Eric Maughan, M.D.
Intermountain Emergency Physicians
P. 0. Box 96208
Oklahoma City, OK 73143-6208

3.

Dr. Jason G. Dalling, M.D. (treating surgeon for left hip fracture and total arthroplasty)
Practices at EIRMC

4.

Dr. Jude Fink, M.D.
Teton Channing Way, ste. 213
Idaho Falls, ID 83404

5.

Dr. David J. Bilstrom, M.D.
Bingham Memorial Hospital
325 Poplar St.
Blackfoot, ID 83221

6.

Mr. Vance Shurtliff, PT
Eden Home Health
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1480 Midway
Ammon, ID 83406
7.

Jessica Bare, OT
Eden Home Health
1480 Midway
Ammon, ID 83406

8.

Richard Bentley, M.D. (radiologist who diagnosed the left, femoral head fracture)
In addition to the information, opinions, conclusions, and statements contained in or

reasonably inferred from the medical records of the treating healthcare providers ("HCPs") listed
above, Plaintiff anticipates the foregoing treating HCPs to provide expert testimony at trial as nonretained experts in the following areas:
1.) The reasonableness and necessity of Plaintiffs medical treatment and care following
the subject incident as well as the medical causation.
2.) The healthcare providers are expected to testify that the subject incident caused the
need for Plaintiffs medical treatment, specifically as set forth in Dr. Dalling's
operative report and Dr. Fink's expert report attached hereto as Exhibit "B."
3.) The facts and opinions contained in their medical records and any other records they
may have produced or reviewed as well as the reasonable facts which may be inferred
from those medical records.
4.) The injuries reflected in their records and the other medical records they have reviewed
were proximately caused by the incident in this case.
5.) The injuries sustained in the incident as identified in their medical records and the other
records they have reviewed necessitated the care they rendered to Plaintiff.
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6.) The injuries sustained in the incident as reflected in their medical records and the other
records they have reviewed necessitated the care rendered by the physicians following
the incident that is the subject of this suit.
7.) The care rendered by the other healthcare providers following the condition was not
rendered as a result of preexisting condition;
8.) Plaintifrs injuries have not completely healed, and that Plaintiff will have residual
pain, discomfort, and other symptoms that were caused by the incident in this case;
9.) The fees charged for the care rendered to the Plaintiff following the incident in this case
were reasonable fees for similar care rendered in the community in which the care was
provided;
10.)

As a result of the incident, Plaintiff will be required to moderate his activity in the

future to avoid re-injury or aggravation to the area of the injury;
11.)

Plaintiff has sustained a loss of functionality and other impairments as a result of

his incident.

SUMMARY AND RESERVATION OF RIGHT TO SUPPLEMENT

As of July 1, 2014, I.R.C.P. 26(b)(4) no longer requires the detailed disclosure of
information for a party's treating healthcare providers, and Plaintiff is entitled to rely upon the
medical records which have been produced in discovery or are otherwise available to Defendant.

Curricula vitarum, list of prior testimony and publications, and fee schedules are no longer
required for treating healthcare providers under the current version of LR. C.P. 26(b)(4). Plaintiff
does not concede that he is required to provide any significant disclosure information for Plaintifr s
treating healthcare providers, as they were not specifically retained for purposes of this litigation.
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Plaintiff anticipates calling Plaintiffs treating healthcare providers as witnesses at trial to establish
the causation of his injuries as well as the future, medical care, if any, which Plaintiff will require
as a result of Defendant's tortious conduct. The likely expert opinions to be adduced at trial from
Plaintiff's treating healthcare providers and the bases for those opinions are primarily contained in
the relevant, medical records which have either been produced in discovery and/or are otherwise
available to Defendant. Plaintiff specifically anticipates calling the treating healthcare providers
identified herein at trial as well as any of Plaintiff's other treating healthcare providers.
To be abundantly clear, though, the only retained expert witnesses, as contemplated in the
current version of I.R. C.P. 26(b)(4), whom Plaintiff will likely present at trial during the
presentation of his case-in-chief are Bud York and Jude Fink, M.D. That said, Plaintiff further
and specifically reserves the right to amend this disclosure through addition, deletion, substitution,
and/or supplementation to include additional witnesses, additional data, facts, documents, exhibits,
and/or any other information relevant to the trial testimony of the above-identified witnesses.
Plaintiff specifically reserves the right to call as an expert witness at trial any expert witness
identified in discovery or through pretrial disclosures by any other party to this action in line with

Aguilar v. Coonrod, 262 P .3d 671 (Idaho 2011 ).
DATED: This 3rd day of February, 2020.

JOHNSON & MONTELEONE, L.L.P.

Isl Jason R.N Monteleone
Jason R.N. Monteleone
Attorneys for Plaintiff
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CERTIFICATE OF MAILING, DELIVERY, OR FACSIMILE TRANSMISSION
I CERTIFY that on February 3, 2020, I caused a true and correct copy of the foregoing
document to be:
□ Mailed
□

Hand Delivered

□ CM/ECF Electronic
[2S] iCourt E-File
□

Filing

Transmitted Fax Machine
to:
□ Transmitted Via E-Mail
to: mmsmith@hawleytroxell.com
mksmith@hawleytroxell.com

Marvin M. Smith, Esq.
Marvin K. Smith, Esq.
HAWLEY TROXELL ENNIS & HAWLEY, L.L.P.
2010 Jennie Lee Drive
Idaho Falls, ID 83404

JOHNSON & MONTELEONE, L.L.P.

Isl Jason R.N. Monteleone
Jason R.N. Monteleone
Attorneys for Plaintiff
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SUPERIOR SWEEPING & SNOW REMOVAL
19-77 West 65 th South, Idaho Falls, 83402
Bud & Sandie York,_Owners
208~523~7345

I

TO: JOHNSON & MONTELEONE

RB· DUPUIS V! EASTERN IDAHO HEATH SERVICESj..INC
BONNEVILLE COUNTY CASE # CV10N18-655:2
AFTJ!RREADING ALL DOCUMENTS THATTHAVE. RECEIVED, :IN" ADDITION
T0..1-3 YEARS OF S.NOW AND ICE REMOVAL:: AND 15YRS WITH MY OWN
COMPANY, PLUS 8 YRS WITH THE PREVIOUS 'OWNER,.IVE .COME TO THE

FOLLOWING CONCLUSTION..
IN MY O.PINON EIRMC IS NOT ONLY RESPONSIBLE, BUr NEGLIGENT FOR
NOT BAVING, AND/OR ENFORCEING~ .DEICING PROCEDURES. THEREFORE,LEAVING PARKING LOT IN AN UNSAFE CONDITION DUE TO BUDGET
REASONS.
THE REASONABLE ACTION WOULD BE WHEN THE SNOW STOPPED AT 1530

HRS THAT DAYi ALL VEHICLE LANES AND WALKWAYS SHOULD HAVE
BEEN PLOWED AND DEICED WITH ENOUGH DEICER TO ELIMINATE ALL ICE
FOR THE REST OF THE DAY. SINCE THE SNOW HAD STOPPED AT 1530 HRS

AND PLOWED PRIOR TO THE FALL, B&K DID WHAT THEY WERE REQUIRED
TO DO SINCE THEIR IS NO DEICING POLICY. EIRMC SHOULD HA VE
CHECKED FOR ICE AND TOOK ACTION AS SOON AS THE SNOW PLOWING
WAS COMPLETED. THE FALL WAS NOT TILL 830PM. THE DEICER USED
THAT DAY ON THE SNOW LOG SAID 3000LBS WAS USED ON EIRMC
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SOMETIME THAT DAY. AT THE APPROPRIATE RATE IT SHOULD HAVE BEEN
DOUBLE OR TRIPLED DEPENDING ON WHAT BRAND DEICER WAS USED.

THIS IS WAY; EXHIBIT #25
THE CONTRACT STATES A TWO (2.) INCH SNOW POLICY WHICH IS

U'NBELEAVABLE FOR A HOSPITAL WITH EMPLOYEES, PATIENTS. AND
HANDICAP TRAFIC IN AND OUT.
THIS SHOULD BE A 1 INCH SNOW POLICY FACILITYDUE"TCl Tlffi TRAFIC
AND DEICED AS NEEDED FOR SAFETY.
NO WHERE IN THE AGREEMENT DOES IT REQUIRE B&K THE,CONTRACTOR
TO DEICE THE PARKING LOT AT ALL.

EXHIBIT C; BUDGET SUMMARY
B&K SENT A LEITER TO EiR.lv.fC 'ON MARCH 26; 2013. SECOND :PARAGRAPH
STATES A REDUCTION OF DEICER BY 20% IN TIIB PARKING LOT DUE TO
BUDGET REASONS,

THIS TELLS ME THERE IS SOME KIND OF AGREEMENT ON DEICER AND B&K
WAS TRYING BUT WAS BEING CONTROLLED BY EIRMC FOR BUDGET
REASONS.

ROLAND K. YORK
SUPERIOR SWEEPING AND SNOW REMOVAL, INC.
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JOHNSON.& MONTELEONE L.L.P.
ATTOR.1"\J.EYS & COUNSE.LORS AT );,.AW
.J50 N . 9th ~l.> me. :S()O

Boise.. Ldaho 83702
Vo.ice:.· 208) 3Jl ~2 100
Fax: (208) 947-~424

E-Mail via lnttimet: brue,•e@J.trea.~iurevalleyftm-'))tu·s-.co1n
hap :/1/wi1J"1 . trcasu_revaJJeylmi yer·s. r..:m~,

Jarmaiy7) 20 19

Dr. Jo.o,. A ~-··"ink,
'):'et.on

rvt.n.

H.ospi talist Serv i~es

2:860 Channing Wa Y. Ste. 213
Idaho .G\dls ID 83404

J & 1l'l Cliem, 1'atie,J.t:

Victo.r .L. Dupuis

l>f1t13 <1f Birtk··

10117148·
!/J.4/J()
17
-=•• ":-: ,: t .. ,;

., J:!;a_
J:(f_!~~/1tj~~tJ?~
■
,: •

;_.

•

J

•: ..

I

i

-;-t . •• . .,.

t his ~ff.i.ce. ire:pr~~;01r :=
s Vict.6r : L. -□iipi11~'. regatd.ing ceitain personal hrj uri(!s. he_
sustah1ed i1, a Dall which occ"t1rred OH January 24- 2l.>'I t · He wa1( ini1ia..lJy hosp1talized ~ i
EIRMC from J1-H11m1y 24 t,o January 31 of'2017 for lreat·111e11t of a fracture of his JeH hip ,
1

He was, discharged lo .Pro111onto1·1 I\frnt Rehabilitalioh for· acute rehab. As y-ol. n::my
re .all he w,'ls tetn ned to HlRMC on februaty 7., 2017, atrd at that p-olnt came irU'O your
ca.re. EIRJvIC s- records reflect that he rentained ElRfvlC m1til Fe·hrL1t'1.ry 15 2017, wh -.n
you discharged l1im lo "feton Post-Acute Care and Rehabilitation. For qui,2k reference r
bave- a411Glwd the J.-?i-~chur~,: s.1.1mmm· , ,,'.hich 1>u'.zl:-l prepared by .h:Jnie- :". . Cart~r:. P.,~.. ~m~I
si_gr:c, ; l\y yon .

It appears tlwt th~re were eight ~nnditions d1ag-:1c,sed and treated during tht: time
h~. wa~ in yorn care. ln oider to properly represent him we need to know whether nily of
the conditions which were diagnosed and tremed whih.~ he ·was jn your c.arc are concliti,~ns
-..vhich art. undel' ail the circumstance•;. reasonahly foreseeable complications of tht.~
~)rigi nal fol I., 1he resulting fracture. tne subsequent surgery and the reasonab]y r.~c ..~ssary
subst~qlH:n~ ~:i.•llr:::c nf rnre. lo order to hopefoJly si·mµ~ify )'01~ir response I hnve \d ouc
\-\:hat } pc::.:.:c-ive ~o be the rc.k\.ant conditions in a yes/no format. I recognize that it is
highly lik~~ty r.b.~n v,•il1, n.:spel.~i 10 ::-rt ka<..! lhree of these rnnd~tiorts your amni\er ,.,.:i1l b~ yr.::s
hut sim:r ~i,".iSumpLini:.:-, can often )et,.:: to ;.n oic.fobk: c:onlpiica! iOn.s ..:rf pn)\:iding legal
·~er,·i(.t l haw: ::w!wk<.i ~hcsc ihree -conditions in the lisl..
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As to each of the listed conditions, Victor and I would appreciate it, if you would
please answer the following qt1e$tiOns regarding each identified diagnosis, as best you
have identified each diagnosis:

Yes/

No~_

2. SepsiS

Yes~

No _ _

3. BUnteral Pulmonary emboli

Yes .. _ /

No_ _

4. Critical tnnus -polyneuropathy with a
1:0 mpom:in-t .of p,il1JytD)' "lg,a rhr.u 1m1-iic.

y~_/

5. Ga:stroesophageal reflux disease

Yes /

6. Moderate· protein~a] orie main u trition

Yes/

7. Normoc}tic normocbroinic- anemla

Yes

1.

Pneu.mo nfa

No

/

Once you bave checked off your answers please sign below and have your staff
mail your response back to us in the ·e-nclo~ed self-addressed envelope. Thank you very
much for your attention to- this request, and, of course, my client and I are willing to
compensate you for your time in 1:eviewi1_1g the fil~ and responding to this request. Both
Victor and l trnly appreciate your assista:nce.
I loo.k forward to hearing from you at your earliest convenience. Also enclosed
for your file is a C<>py of an Authorization to Use or Disclose Health Information
executed by Victor for the re]ease of the information requested herein.

Cordially yours,
Bruce S. Bistline

JOHNSON & MONTELEONE~ L.L.P.
BSB/cdr
Enclosure(s)
cc: Client (-via e--majl)

DATED:

1114 I c'-1!
--'.f
.:~~----·-----

--rJude

r'

•

.,. •• _

. Fi ·, M.D.
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AUTHORIZATI ONTO USE OR DISCLOSE HEALTH INFORMATION

I hereb;;_ -1t!,!rh~tite~ .Teton H ospUalis.t Serylces .... ·

l.

.

to use or disolo:,1f! dit JolloWlll:g proleo!cd health info1111atiort from the: m~_d1cal r,c:c,ords
ofthe palic:nt listc:d below. I undcts,la,nd that inforrnatk1n used or disclosed pm:suant
co tl:iis authorizat1,ol'I e-c;iuld be sobj cc:t 10 •rtdiscloS'Ure by the r~clpient and; i.F .so, may
riot be s·ubjeet to fedetal ot stiite law protecting i1s contldentiality.
2·.

Patient n~rne: Victor L. Dupuis

3.

f 11for,n11tion ~Q QC dis<*sed ior

Vfot9d.,. Dupuis

c/o:Johnson & Monteleone, L.L.P.
350 N. 9th St. 1 ste. S,00
Boise;. Idaho 83702

Disclose the following inform·atian for treatment dales; 01/241.17 t(,)

4.

I

X

present

''Dis

S..

ihi:,above inform:a~10n, is dt.si tosc<l of'or Hie !0'1low.ir1p, purposes:

Mcd\c'!I C.arc _ _ _ ltill:ln111oe .- __. _ .Llt!~tion ___ll_
WorJ<,.ers' Corflpensat!Qn ~
6.

1,

Other __________ (please specl ry)

I und~rsland I m11}' .re\•otc lh1s, aulhori:z:'allon .at any lime. by tequci;fin'J; such of 1hc
a~ove rt-fere()c.od ho.sph,a.1/p'h:,s lc!.an, pr.attic~ hi wrfri'ng, \lniess: ll.-G:llOl'I hus a.h:-eady
been lj'.iken· in r'elhrnce :upon it,. or <l 11rlng « 06nlestablllly p·erk1.d l, ndet a.p-plicaMc, law,
1

:,. cxpfoes: 1.hreci (3) years from the: dnte below
.• -•,, .

/J

0l/07/i0l9

Sigm1hm..: ofl.cg..11 Rcprescn1nt:ive

Dnte

!O.

Relatiortship to p11.tienl or aulhor\ty
To act for patient
A PHOTOCOPY OR FACSIM1Lt TRANSMISSION
VALID AND ACCL::PTA13LU AS Tl n:; ORIGfl\AL.

or

TllfS AUTHORl7.ATION 18 AS
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EASTERN IDAHO R£GIONAL MEO!CAL CfNTER

3100 CHANNING WAY
IOAtl6 FALLS, IO 83404

208-S29~6111

R}EPORT NAME;

PATIE.N.T NAME:-:
UNIT 'IF:

ACCOUNT -ffe:
DATE~
00:-SCHA_RGE DATE

.AbMrss.r ON

SIGNING, P-HY~ICIAN:
REP' I Dt·•

Q2 6- 0074

DISCHARGE: SUMMARY

H'

DUPUIS VICTOR. L
D0.0.0505802

D0Ql2:;;t!410U~
02/~7/i7
02715/i-7'
Fi nk, Jiude A MD

PT LO"CATION :

PT ROOM:

oAte

OF SERVI.CE:·

D.lMC
0.415
02/15/17

1

DI.SCHARGE DIAGNOSES·

2

3.
4

S:e.psis., attributed to h.~althcare - assodated p·neumoma.
B.ilate ral i:nHmmiary embo1i ""
critical_ il1 r:te,ss p.o lyneuropa:thy whh a component of polymya gia. rneuma;_ica.
Recent left Fnp -,f rac-ture, s.- t~tus p9st left tota:1 h p a_rthroplasty.

5•

Gast:rcYesoph,ag·~ l

1.

6.
7.

r ef1 ux

d1 sea-se.

Moderate .prot~i n--eal'0r1 e .mal nutri t'' o-n.
Normocyti c ngri'nbchro:nri ~- ·"-'n:emi a ..

PROCEDURES COMPLETED 0URING HGSPITALIZATION.;

CT of the ne,c::k with contrast had moderate bilateral pleu ral effusions, ri ·ght
~re~ter 't han left! moderate chrome com{>res~i ,o n_fract.ure C7 ve,rtebra.1 body_
Without re1:r0,puls1on1, unchanged fi'oln pnor ,mag,, ng . No ac~te ·fract1,;1re.s> mild
sp"na.1 can.al ·st;enQ.S1:s CS''r."Ci.6· a.od ' rno;derate b-i'latera-1 n,e ura1 foraminal narrowing
c;-cG 1 ,other.w • s ·e unr,,.e-mar:kab 1..e.
-2 . CT KUB had multi:ple intrarenal ca1Iculi p-reserrt bi.late-rally, bu.-r no ureter-al
stones or obstructive uropathy , ?J;O bo~el obstructfon,, diverti cul i t i s,
·a pp,mdidt1s o.r abscess, left- ad.Ft!"nal mass- ~ith ~har~ci:eristi~s ty.pi c~l for an
adle1mrna, multilevel de.g,enerative changes throughout ·the sp·n-e, small right
pleural effusion with adj,c3.c,en-t compres.sive -at.~lecta~i~ or infiltr~me i n the
rl -9 ,ht l ·ow,~,r lobe ~
_
3- . CT of' the- head and bra, n had n0 acut-e i ntra:cra.ni,al abnormalities, :senescent
changes in the. ~rfJ,i:n ct.1ri&i ~terrc With chronic micro:v.asc_u lar i sehemi a.
4.. .R epeat CT of "tJie head and br-ai n had no acut.e f'i ndrngs and was unchanged from
p.revi o 1.1-s s tu di e=
s ,•
_
5.
,PA haq sma11 bi lateral pu lrnona. r y ernbtl1 i • sma71 to moder-ate "i ght: ple u.ra 1
effusion s.1r1.all l.e.f-t pleura1 effusion wi-th bas ilar ~onsolida-t10n and/or
ate.1-ect~$i I l aft adr-ena adenoma,
6. F'.urther' labor.awry detai 1 s can be viewed in the chart.

L

0

The patient ·(s_ a 68-year-ol d Caucas'ian gentle~ n . who
experienced a ground-level fall at the end of January and exper1:enced a left hip
fracture. Thb was urgically fixed with a tota,l hip arthroplasty whh or.
Palling._ He .subse~uently was discharged to· Promontory Poir:rt! at w~jd1 point, he
progressive l y declined _!".Id ha,~ ncre-ased weakness. He described bi lateral
shoulder pain , le ft being gre-ater than right, and did deve1 op a temperature of
101.. S with dyspne:·a and pr:oducti ve cough. He · had symptoms of rigors. He,
therefore, prese-nted, to the -· eme.rge.ncy room, at which time, he was hypotensive,
tachycardi c, and had an e 1-e v-ated lactate consistent with sepsis. It was thought
t hat the 'sympt oms were rel ai::ed t:o heal 1:hcare-associ ated pneumonia and he was
HOSPTfAL ·c ouRs :

1
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.,--·

J?laced: appror;,ria:tely on antib"otics . His hospital course ,iv.a s ornpl; ·c.ated by
1ncr-easecl hoarse-ness, difficul-:t:y swallowing, -an·d continued tachycard-ia. He di:d
have in1agiog, a_n d th~re was concern a.b out acute epiglott" t is ., but there \Vas no
a.ctua.1 sof,: 1:i s-sue swel li n.g i l1 :the ne~ck. He did progress.ivel y i mp rove I but a

CTPA was performed, whieh did show bilateral .pulmonary emboli. He was pla·c ed ·oii
f~ ~ quis t~erapy. He_ h~tcl __ OJ>g9ing d~bi H·ty and w~akne~s and describes si gni fi cant
pa1n ,n his hip and -~he shou1det· girdles.
twas thought he may have a
componenx of_crh·i'cal _ 11'1 ness. polyneUl'"epa~hy With. p9-lymya1 g~ia rheumat1 ca. He
was start~d -o n l ow do:$ e'· ~te'ro1ds and· has had s·1gmf·1can1: improvement 1n
-s ymptoms·. _ H~ has b!en a.bl e t<_> anibul a.t with physi c:~l, therapy, . a] tho_u,gh _} ~-ss
than 100 fe-e:1:... He 1 s tol era.,t1.ng o.ra.l 17ni:ake and has been recew1 ng pro t~1 ri
~uppl ~me~tation. He. o:therwi se deni ,e s any fur-ther d:tspnea. _ He has comple-:t ed his
~n~~1oti1c (!:0\ifSe~_. H~ has:.had _no ch¢st pain, abdoiT11naJ pa1n 1 nausea, or
•
V0!!)1trn:g. tie·. 1 ~ hemodyhahn cany s't_able I but no,: stroh,g enough tQ r-e--turn . to his
pr'tQr ho,_ve settlng. He would b,enef1t from Further convalescence at a sk1111 e.d
.nurs·l ng f'\cility for pa-rticipabo?) 1n thera_pies. Tod~y ,0~· exam , lungs are _
cl ,e:_a r hea rt 1 s regular, abdomen 1 s soft:, nonte_nde:r \V1'th 1 ntact bowel :s ounds and
0

J

there

1s

nQ

p·e r,phe.r.al

edema ,.

OfS:CHARGli PLAN,~ A1:l thi's

·time 1 We will p1a,n on dis<::h~rging hi~

to

a s _k illed

nurs.f o:g f.a~ilfty. 'We- w'ill follow a regular di -e -1:. His activity leve-T wi 11 be as
·tohntted. He wil 7 coJitinue to have · a nutr-iti onal eva1 uati on d'Ue to his
prote:in- cafo.r i e ma 1 r1u·t rhi.on ancl he will have g-li qui s ·ror his b11at eral Pl:s and
w~ have rec:Qm~Mded a: mi l)il'i>UQl of 6 months' wortf-J of t herapy: He W1i 11 fqllo\Y ,l:lflw,th. or·. I)~l1'rng _as.pr~v1:0usly SGh-ed~l,ed ~nd 0r .. . ~9uthw~ k ,n 1 we~k. we ~,.n
continue 1.v1 h predmsone at 20 mg daily with tapaf1ng to be determined by Dr.
southw·i ck.

-

DISCHARGE M£DICAl:EONS·~

i . Ei·;.q·IJls io mg b. i .. d. through F~bruary 8, 2017, at which t i:me
start 5 mg b.i . cl, ~hereafter
J

2.
3·.
4.-

5.
6.
7.
8..

1

he will then

Nor co 5/32·5 mg - 2 tabs q.4 heurs p. r. n. pain.
Acet.~ foophe..n -6:S0, mg q.4 h. p . f' n. pain .
b ~of,Jlab~ q .. :6 h . p .,r.A. shortness . of ~rea1;h/1Nheezing.
1

M r a La;,c17 9. da1ly p.r . n .. con-s-t:1pat1on.

colace 100 mg b.i ~d.
M'ari nol' 2 . S m.g b .f . d •
zofran 4 _ntg q .4 ll ~. p. r. n. nau~ea/Vom.i ,:i ng.
0

9. Omepr azole 40 . ntg dai l y .
1 0 . Pr.,e.dnuone 20 ·1ng daily.
TIME SPENT :

Gre ater than 35 mi n_tf!=es in ·the coun~el:Ing and coordi nat:1 on ,o f care .

,. Dr .. Fink, agre,e with PA's findi □g and plan .
I have revi ewed' the PA' .s note.
·

I. s aw a nd eval ua te d t he patient.

7 ungs cl ea r
bi'c tated by: J.ami-e L Carter PA*
JLC/d Conf ti: : 228223 DID: 2702.215 D: 02/1 5/2017 15:49:14 i: 02/1 5/20 7 23 : 31- : 7

s _o_u1:hw · ~k I Do Cf)
Jason D.al li n_g , MD ( f )

c : Boyd
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Seventh Judicial District, Bonneville County
Penny Manning, Clerk of the Court
By: John Frey, Deputy Clerk

Marvin M. Smith, ISB No. 2236
Marvin K. Smith, ISB No. 6978
HAWLEY TROXELL ENNIS & HAWLEY LLP
2010 Jennie Lee Drive
Idaho Falls, ID 83404
Telephone: 208.529.3005
Facsimile: 208.529.3065
Email: mmsmith@hawleytroxell.com
mksmith@hawleytroxell.com
Attorneys/or Defendants Eastern Idaho Health
Services, Inc., d/b/a Eastern Idaho Regional
Medical Center

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

VICTOR DUPUIS,
Case No. CVl0-18-6552
Plaintiff,
REPLY MEMORANDUM IN
SUPPORT OF MOTION FOR
SUMMARY JUDGMENT

vs.
EASTERN IDAHO HEALTH SERVICES,
INC., an Idaho Corporation doing business as
EASTERN IDAHO REGIONAL MEDICAL
CENTER; and JOHN/JANE DOES I-V,
whose true identities are presently unknown,
Defendants.

Defendant Eastern Idaho Health Services, Inc., an Idaho Corporation doing business as
Eastern Idaho Regional Medical Center ("EIRMC"), through counsel of record, Hawley Troxell
Ennis & Hawley LLP, submits its Reply Memorandum in Support of Motion for Summary
Judgment.
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I.
INTRODUCTION

On January 31, 2020, Plaintiff Victor Dupuis ('Dupuis") filed his Opposition to
Defendant's Motion for Summary Judgment, which was accompanied by the Declaration of
Shannon N. McCarthy in Opposition to Defendant's Motion for Summary Judgment. Dupuis
argues: (1) that EIRMC can be held liable under a common law (ordinary) negligence theory
based on an assumption of a duty theory; and (2) that a hospital guest is an invitee, not a
licensee, and in any event, EIRMC would still owe a duty to Mr. Dupuis if he were determined
to be a licensee. These arguments are without merit, and, for the reasons stated in EIRMC's
Memorandum in Support of Motion for Summary Judgment (filed 1/15/2020) and below,
EIRMC is entitled to summary judgment.

II.
REPLY ARGUMENT
A.

EIRMC cannot be held liable under a common law negligence theory; the relevant
inquiry is whether EIRMC is liable under principles of premises liability.

As Dupuis cites in his Opposition, the law in Idaho is clear that when a negligence claim
is raised against an owner or occupier of land, the scope of the duty owed is determined by the
"status of the injured person in relation to the landowner, i.e., invitee, licensee (social guest), or
trespasser." Opposition at 9 (citing Shea v. Kevic Corp., 156 Idaho 540, 548, 328 P.3d 520, 528
(2014)). The Idaho Supreme Court has refused invitations to convert the tripartite premises
liability scheme into an ordinary negligence standard. In the 2016 case of Stiles v. Amundson,
160 Idaho 530, 532, 376 P.3d 734 (2016), the Idaho Supreme Court clarified:
Stiles argues on appeal that in Stephens v. Stearns, 106 Idaho 249, 258, 678 P.2d
41, 50 (1984), this Court abandoned the tripartite (invitee, licensee, trespasser)
premises liability framework, and established a general duty of reasonable care

REPLY MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT~ 2
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for landowners/landlords with respect to all parties. A brief review of this
Court's precedent since Step/tens shows that this argument is without merit.
See e.g. Ball v. City of Blackfoot, 152 Idaho 673,677,273 P.3d 1266, 1270 (2012)
("the duty of owners and possessors of land is determined by the status of the
person injured on the land (i.e., whether the person is a [sic] invitee, licensee or
trespasser).") (quoting Holzheimer v. Johannesen, 125 Idaho 397, 399--400, 871
P.2d 814, 816-17 (1994)) (internal citations omitted); see also Peterson v.
Romine, 131 Idaho 537, 540, 960 P.2d 1266, 1269 (1998) (plaintiff was a
trespasser rather than an invitee and, accordingly, was not owed duty by the
owners to keep the land in reasonably safe condition); O'Guin v. Bingham County,
139 Idaho 9, 14, 72 P.3d 849, 854 (2003) (same); Rountree v. Boise Baseball,
LLC, 154 Idaho 167, 171, 296 P.3d 373, 377 (2013) (owners and operators of
baseball stadiums owe invitees a duty to keep the premises in reasonably safe
condition).
Stiles v. Amundson, 160 Idaho 530, 532, 376 P.3d 734, 737, fn. 3 (2016) (emphasis added). The

tripartite premises liability scheme has long been, and remains, the applicable law in Idaho
governing when an owner or occupier of land is liable to a person injured on the premises.
Notwithstanding the strong language in Stiles, the Idaho Court of Appeals has previously
suggested that a premises liability theory is not the "exclusive" basis for holding a landlord
liable, and has analyzed, but refused to impose an "assumed duty" theory. See Boots ex rel.
Boots v. Winters, 145 Idaho 389, 393, 396, 179 P.3d 352, 356, 359 (Ct. App. 2008) ("Our

Supreme Court has suggested that premises liability is not the exclusive source of duties where a
landowner is involved. Instead, circumstances may give rise to a general duty of care owed to
third parties ... The Winterses owed the Bootses no duty to protect them from injury caused by
Martinez's brown dog under a theory of premises liability, under a general duty to protect the
Bootses from Martinez's brown dog, or under LC. § 25-2805(2).").
As a threshold matter, Dupuis did not allege any negligence theory based on an assumed
duty in his Complaint, but instead appears only to assert a typical premises liability theory of

REPLY MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT - 3
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recovery. See Complaint and Demand for Jury Trial ("Compl.") at 2-3. The Idaho Supreme
Court has held:
Although a complaint need not identify the statutory basis for relief nor include a
formal statement of the cause of action being pursued, there must be some
indication of the theory of recovery supporting the relief sought-a naked
recitation of the facts alone is insufficient. Without a clear and concise statement
sufficient to place a reasonable attorney on notice of the plaintiffs theories of
recovery that must be defended against, whether in the body of the complaint or
in the prayer for relief, it cannot be said that a cause of action was sufficiently
pied. Even under the liberal notice pleading standard, a complaint must
reasonably imply the theory upon which relief is being sought.
Brown v. City of Pocatello, 148 Idaho 802, 808, 229 P.3d 1164, 1170 (2010) (emphasis added).

An assumed duty theory is not contained in Dupuis' pleadings, nor is it reasonably implied from
what are no more than basic premises liability allegations. The Court should not consider the
assumed duty theory, because it was not sufficiently pied.
However, even if Dupuis had included it in his pleadings, the "assumed duty" argument
fails on its merits. "Ordinarily, there is no affirmative duty to act, assist, or protect someone
else." Baccus v. Ameripride Servs., Inc., 145 Idaho 346, 350, 179 P .3d 309, 313 (2008) (citation
omitted). Even when an affirmative duty generally is not present, a legal duty may arise if "one
voluntarily undertakes to perform an act, having no prior duty to do so." Id. (citations omitted).
"When a party assumes a duty by voluntarily performing an act that the party had no duty to
perform, the duty that arises is limited to the duty actually assumed." Martin v. Twin Falls
School Dist. No. 411, 138 Idaho 146, 150, 59 P.3d 317,321 (2002). So, "[l]iability for an

assumed duty ... can only come into being to the extent that there is in fact an undertaking." Udy
v. Custer County, 136 Idaho 386, 389, 34 P.3d 1069, 1072-73 (2001) (voluntarily removing

rocks from the highway on one occasion does not result in a duty to do it on future occasions,

REPLY MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT - 4
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because such a holding "would be tantamount to holding that ... a permanent duty to remove
obstructions from the highway [existed]").
Here, there was no "undertaking" by EIRMC in its agreement with B&K.

On the

contrary, it was B&K that undertook and assumed a duty to remove snow and ice from EIRMC's
sidewalks and parking lots. Dupuis' citation to the Baccus case is misplaced, as it is B&K (not
EIRMC) that is standing in the same shoes as AmeriPride in Baccus. In Baccus, AmeriPride
contracted with Bechtel to provide and place safety mats at the Naval Reactor Facility at
locations designated by Bechtel. Baccus, 145 Idaho at 348, 179 P.3d at 311. AmeriPride failed
to place a mat in one of the designated areas, and Plaintiff Baccus fell in that area. Id. Baccus
brought suit against AmeriPride under an assumed duty negligence theory. Id In discussing that
theory, the Court in Baccus noted:
... plaintiff must allege facts sufficient to warrant a reasonable inference that
AmeriPride assumed a duty of care. With this end in mind, plaintiff argued that a
duty existed because AmeriPride's contract with Bechtel obligated it to place
safety mats at the southern entry, and AmeriPride knew that the purpose of the
placement of the mats was to protect the public by preventing falls.
A duty arises in the negligence context when one previously has undertaken to
perform a primarily safety-related service; others are relying on the continued
performance of the service; and it is reasonably foreseeable that legallyrecognized harm could result from failure to perform the undertaking. The
placement of safety mats in slippery areas is clearly a safety-related undertaking;
the workers relied on AmeriPride's delivery of the mats; and plaintiffs fall-related
injury is surely the primary injury that the mats were intended to prevent, which
means that the injury was obviously foreseeable.

***
AmeriPride has not alleged that plaintiff was named in the contract. Plaintiff
should not be left without a remedy simply because AmeriPride had duties under
a contract to which plaintiff was not a party. The fact of the matter is that
AmeriPride was under a legal duty to prevent foreseeable harm once it promised
to place mats at the southern entry, and AmeriPride cannot immunize itself from
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this duty by entering into a contract with someone else. AmeriPride 's duty of
care, if any, arose not by virtue of the fact that it had contractual duty to
Bechtel; rather, the contract was merely the means by which AmeriPride
assumed a legal duty of care to third persons.
Baccus v. Ameripride Servs., Inc., 145 Idaho 346, 351-52, 179 P.3d 309, 314-15 (2008)

(emphasis added). At best, Baccus stands for the proposition that Dupuis may have had ( a now
time-barred) direct negligence claim against B&K based on an assumption of duty theory,
because B&K, like AmeriPride in Baccus, was the party that, by contract with EIRMC, arguably
assumed a duty of care to third-parties by agreeing to provide snow and ice removal services.
EIRMC - like Bechtel in Baccus - did not undertake to perform any duty it did not otherwise
owe to third parties by contracting with B&K for snow removal services.
In summary, Idaho's tripartite premises liability scheme is the proper basis to assert
liability against EIRMC. Further, Dupuis has failed to plead an assumed duty theory in its
Complaint. However, even if the Court considers the merits of Dupuis' assumed duty theory, it
fails because it was B&K, not EIRMC, that assumed a duty it otherwise would not have owed.
Dupuis' assertion of these alternative theories, therefore, does not preclude entry of summary
judgment in EIRMC's favor.
B.

Considering the factors set forth in Idaho case law, a hospital guest is a licensee, not
an invitee; EIRMC owed no applicable duty to a licensee.

i.

Mr. Dupuis is a licensee under Idaho law.

As Dupuis acknowledges, "Idaho law defines an invitee as one who enters the premises
of another for a purpose connected with the business conducted thereon, or where it can
reasonably be said that the visit may confer a business, commercial, monetary, or other tangible
benefit to the landowner." Opposition at 9 (citing Ball v. City of Blaclifoot, 152 Idaho 673, 678,
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273 P.3d 1266, 1271 (2012)). Dupuis argues that he met the above definition of invitee because
"he was visiting Carol who was receiving medical care which is connected to the business
conducted at the hospital." Opposition at 9-10. Thus, the legal question presented by this
Motion is whether a visitor of a patient at a hospital is deemed to be an "invitee" or "licensee"
for purposes of premises liability analysis. The parties are in agreement about the material fact
regarding this issue - that Mr. Dupuis was present at EIRMC on the date in question to visit his
wife who was a patient at the hospital.
EIRMC acknowledges that there is a split in authority in other jurisdictions about
whether a hospital patient's visitor is a "licensee" or "invitee." Compare Wilson v. Nw. Texas
Healthcare Sys., Inc., 576 S.W.3d 844, 850 (Tex. App. 2019) ("In this case, the undisputed

evidence establishes that Wilson was on the premises of Northwest to visit his sick wife. No
evidence suggests that Wilson was conducting any business with the hospital or that he was
present because of a mutual benefit or invitation. Under these circumstances, we conclude
appellants failed to raise a fact issue regarding Wilson's status on the premises as an invitee.
Instead, we conclude that Wilson is a licensee."); Wong v. Tenet Hosps. Ltd, 181 S.W.3d 532,
538 (Tex. App. 2005); City of Shawnee v. Jeter, 1923 OK 899, 96 Okla. 272, 221 P. 758, 760
(noting that "the court should have also distinguished between the duty the city owed to a patient
in its hospital and the duty it owed to a visitor or a licensee; there being evidence in the record
that Mrs. Jeter contracted the disease, not while a patient but while a visitor."); Voeltzke v.
Kenosha Mem'l Hosp., Inc., 45 Wis. 2d 271, 283, 172 N.W.2d 673, 679 (1969) (affirming trial

court determination that hospital visitor was licensee); Field v. Sisters of Mercy of Colo., 126
Colo. 1,245 P.2d 1167 (1952), overruled in part by Mile High Fence Co. v. Radovich, 175 Colo.
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537, 489 P .2d 308 (1971) (noting that "[v]isitors of hospital patients are not invitees or business
agents of the hospital, and hospital has no greater duty to them than to avoid wilful or wanton
injury.") with Wilson v. Baptist Mem 'l Hosp. - N Miss., Inc., 93 So. 3d 48, 51 (Miss. App.
2011); Ex parte Wooten, 681 So. 2d 149, 150 (Ala. 1996) (finding that hospital visitors are
th
invitees); Hamlet v. Troxler, 235 F.2d 335, 337 (4 Cir. 1956) (finding that hospital visitors are

invitees because "[n]o one would patronize a hospital which did not permit relatives and friends
to visit patients at proper times.").

Contrary to Dupuis' citation to Bates v. Eastern Idaho

Regional Medical Center, 114 Idaho 252, 755 P.2d 1290 (1988) - which was cited and discussed
by EIRMC in its opening brief - no Idaho appellate court has decided the question of whether a
hospital patient's visitor is a "licensee" or "invitee." In Bates, it was assumed without argument
that the plaintiff was an invitee. As previously set forth, at the time Bates was decided, the
"open and obvious" and "assumption of risk" doctrines still existed, removing any need on the
hospital's part to argue the "licensee" vs. "invitee" distinction. This legal issue is therefore one
of first impression for this Court.
Though this particular issue is one of first impression, existing Idaho premises liability
case law leads to the conclusion that a hospital patient's visitor - just as recently held by the
Texas Court of Appeals just last year - should be deemed a ''licensee." There is no evidence in
the record that Mr. Dupuis was present at EIRMC to further "a purpose connected with the
business conducted on the land," nor is there evidence that Mr. Dupuis was present at EIRMC
"to confer a business, commercial, monetary or other tangible benefit to the landowner."
Dupuis argues, in essence, that he should be permitted to "piggyback" on the status of his wife,
Carol Dupuis, who was unquestionably receiving medical services from EIRMC and conferring
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a "business, commercial, monetary or other tangible benefit" to EIRMC. However, EIRMC did
not receive some sort of additional economic benefit beyond what it was already receiving from
the services provided to Mrs. Dupuis' because it allowed social visitors such as Victor Dupuis
during hospital visiting hours. Allowing the accommodation/courtesy of visits from non-patients
provides no direct economic benefit to the hospital, and as reflected by the filing of this lawsuit,
actually is a detriment to the hospital, at least from the perspective of potential liability.
Moreover, the rationale of the cases in other jurisdictions holding that hospital patient
visitors are "invitees" - namely, that no one would patronize a hospital that does not permit
visitors - misses the mark and confuses the analysis. With due respect to the courts in those
jurisdictions, the question is not some ethereal, speculative question of whether the patient would
have chosen the hospital if it did not permit visitors, but instead, whether a hospital visitor
confers a tangible economic benefit on the hospital or furthers a business purpose of the hospital.
Here, there is no evidence in the record that Mr. Dupuis conferred any benefit separate and apart
from the benefit EIRMC already was receiving from Mrs. Dupuis' hospitalization. To permit
Mr. Dupuis to ~'piggyback" on Mrs. Dupuis' status on the land without evidence that he
conferred some sort of additional economic benefit to EIRMC is inconsistent with Idaho law,
which focuses on the ''status of the injured person in relation to the landowner" not the status of
someone the injured person may have been visiting on the premises. Shea v. Kevic Corp., 156
Idaho 540, 548, 328 P.3d 520, 528 (2014) (emphasis added). Dupuis must sink or swim on his
own merits, and as the record stands, he has presented no evidence that he conferred any sort of
economic benefit on the hospital by virtue of his visit. As a result, the Court should determine
that Mr. Dupuis was a licensee and enter summary judgment in EIRMC's favor.
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ii.

If Mr. Dupuis is deemed to be a licensee rather than an invitee, it is
dispositive of the case.

Dupuis also argues that even if he is deemed to be a licensee, EIRMC still breached a
duty to him by failing to warn him about the snowy and icy conditions on the property.
Opposition at 11-12. This is incorrect. "An occupier of land is under an obligation to disclose to
a licensee any concealed dangerous conditions on the premises of which he has knowledge."
Springer v. Pearson, 96 Idaho 477, 478-79, 531 P.2d 567, 568-69 (1975) (emphasis added).

"But ordinary negligence allowing an unsafe condition or activity on the property is insufficient,
by itself, to impose liability to a licensee." Wilson v. Bogert, 81 Idaho 535, 347 P.2d 341 (1959).
IDJI 3.15 synthesizes down the duty owed to a licensee as follows:
The [owner] [occupant] owes a duty to warn a licensee only of dangerous existing
hazards on the land that were known to the [owner] [occupant] and unknown to
and not reasonably discoverable by the licensee.
IDJ 3.15 (emphasis added); see Chapman v. Chapman, 147 Idaho 756, 762-63, 215 P.3d 476,
482-83 (2009) (affirming that IDJI 3.15 remains an accurate statement ofldaho law on the duty
owed by an owner occupier ofland to a licensee); see also Fleming James, Jr., Tort Liability of
Occupiers of Land: Duties Owed to Licensees and Invitees, 63

YALE

L.J. 605, 606 (1954)

(noting that a landowner "'ordinarily owes no duty to a licensee, any more than he does to a
trespasser, to keep his premises in a safe condition, because the licensee or trespasser must take
the premises as he finds them and assumes the risk of any dangers arising out of their condition.'
Thus the occupier need not inspect the premises to discover defects or other dangerous
conditions. I:fl,] however, he learns of such a condition and should realize that it is unreasonably
dangerous to a licensee, and if the occupier 'cannot reasonably assume that the licensee knows
[of the condition], or by a reasonable use of his faculties would observe ' it, then the occupier is
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under the duty to use due care to avoid the injury, either by removing the danger or by giving
reasonable warning of its presence.") (emphasis added); Daya 0. Onanubosi, Common Law

Status Classifications: Duties Owed to Licenses and Invitees in Idaho, 29 IDAHO L.

REV.

215,

218 (1993) ("An owner of land ordinarily owes no duty to a licensee, any more [sic] than he does
to a trespasser, to keep his premises in a safe condition, because the licensee or trespasser must

take the premises as he finds them and assumes the risk of any dangers arising out of their
condition."); Duty to warn-As to licensees, 2 PREMISES LIABILITY 3d § 38:5 (2019 ed.) (noting
that scope of duty to warn is "to warn the licensee of any concealed dangerous conditions or
activities. ").1
Here, then, a finding that Mr. Dupuis is a "licensee" would be dispositive of Mr. Dupuis'
claim, because EIRMC owed no duty to warn Dupuis about the snowy and icy conditions,
because such conditions were not "concealed" and were "reasonably discoverable" to Mr.
Dupuis. In fact, Mr. Dupuis had encountered the snowy and icy conditions in that same area on
three prior occasions coming and going from the hospital that day. See Opposition at 2-3 (citing
deposition testimony describing Mr. Dupuis' coming and going to the hospital on the day in
question). Indeed, the thought of requiring Idaho Falls business owners to communicate the
obvious to the public, through signage or otherwise, that a parking lot may be icy or snowy in the
dead of winter in Idaho Falls (notwithstanding best efforts to mitigate those conditions) borders

1 IDJI 3.15 .1, which defines "licensee" is also helpful in the analysis. "A licensee is a person
who goes upon the premises of another in pursuit of the visitor's purpose, with the consent of the
[owner] [occupant]. The consent of the [owner] [occupant] may be implied from the
circumstances under which the visitor enters the premises." This is exactly the case with Mr.
Dupuis, who was present at EIRMC in pursuit of his own purpose - visiting his wife - not any
purpose that benefitted EIRMC.
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on the absurd, especially in the case of someone like Mr. Dupuis who had already encountered
(and successfully navigated) those conditions on three prior occasions that day. As a result, if
Mr. Dupuis is deemed to be a licensee, EIRMC owed no duty to warn about patently obvious
conditions on the property, such as snow and ice in January in Idaho Falls, Idaho.
C.

No matter what theory is alleged, and no matter what Mr. Dupuis' status was on the
land, there is no genuine dispute of material fact as to breach of any duty owed, as
Mr. York's opinions are objectionable and should be excluded.

For the reasons set forth in the concurrently-filed Memorandum in Support of Motion to

Strike Opinions of Roland York (which are incorporated herein by reference), EIRMC
respectfully requests that Mr. York's conclusions be excluded and not considered for purposes of
resolving the present Motion. If Mr. York's conclusions are excluded, Brent Martin's
Declaration confirming that EIRMC' s snow and ice removal efforts were reasonable under the
circumstances is entirely unrebutted, entitling EIRMC to summary judgment.
For ease of the Court's reference, and to clarify the analysis, material portions of Mr.
Martin's declaration testimony are presented on one side of the table below, Mr. York's
corresponding opinion in the middle, and EIRMC's position on why Mr. York's opinion fails to
create an issue of fact in the final column:
Corresponding Bud York
Opinion
B&K spread 3,000 pounds of EIRMC did not deice its
parking lots and is responsible
ice melt on the portion of the
EIRMC campus that included and negligent for not having
the main parking lot at issue in and/or not enforcing deicing
this case on January 23, 2017, procedures. York Report at 1
and spread an additional 3,000 (attached as Exhibit A to
Plaintiffs Expert Witness
pounds of ice melt on that
same portion of the parking lot Disclosure (filed 1/31/2020)).
on January 24, 2017, for a
EIRMC, through B&K, should
total of 6,000 pounds of ice
Brent Martin Testimony

EIRMC Position

Bud York's opinion that
EIRMC did not deice the
parking lot or have procedures
in place to deice the parking
lot is unsubstantiated by the
facts in the record, which
demonstrate that EIRMC,
through its contractor B&K,
not only deiced the parking
lot, but applied a greater than
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melt during those two days.
B&K had a "very busy day"
engaged in "continuous
plowing" in EIRMC parking
lots throughout the day on
January 24, 2017. B&K spent
a combined 17 hours
performing snow removal at
EIRMC. Martin Deel. at ~ 7.
B&K spread a greater amount
of ice melt than normal on the
days in question. Martin Deel.
at ~ 8. Martin reviewed
photographs showing ice melt
activity in the parking lot that
had burned down almost to
asphalt. Martin Deel. at~ 10.

Based on Mr. Martin's 20
years of experience removing
snow in Southeast Idaho, and
based on conditions on the
days in question, B&K's
efforts of snow and ice

have used "double" or "triple"
the amount of ice melt used
"depending on what brand
deicer was used." Id at 1M2.

normal amount of ice melt to
the EIRMC parking lots where
Mr. Dupuis fell during the
days at issue.
Mr. York's testimony about
amounts of ice melt that
should have been used is
speculative and
unsubstantiated by facts in the
record, as it appears to depend
on what brand ice melt was
used (which Mr. York doesn't
appear to know) and does not
appear to be based on any
reference to the size of the
surface that needed to be
covered (i.e. the defined
"EIRMC lots" as discussed at
the deposition of Brent
Martin).

"Bare pavement" is the
standard of reasonableness in
Southeast Idaho. Plaintiffs
First Supplement Disclosure
of Expert Witness at 5.
However, "bare pavement"

Therefore, Mr. York's stated
opinions are unhelpful to trier
of fact, and therefore
inadmissible and incapable of
creating an issue of fact on
summary judgment. Gem State
Ins. Co. v. Hutchison, 145
Idaho 10, 14,175 P.3d 172,
176 (2007) ("[w]hen
considering evidence
presented in support of or
opposition to a motion for
summary judgment, a court
can only consider material
which would be admissible at
trial.").
Mr. York's opinion was
untimely disclosed so should
not be considered on summary
judgment.
Even if considered, Mr. York
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removal were reasonable
under the circumstances.
Martin Deel. at 1 11.

does not "mean exactly bare
pavement." Id. A ''bare
pavement" policy, which is
industry standard, is a one
inch accumulation policy that
requires the vendor to return
to the site after initial work for
additional work before 2
inches in accumulation. Id.
"Ice Slicer" brand ice melt is
the industry standard in
Southeast Idaho. Id.

cites no source for his
purported "bare pavement" or
"Ice Slicer" industry standards
that would elevate these
opinions to something beyond
his own subjective opinion or
own personal standards. These
opinions are therefore
unsubstantiated by facts in the
record and inadmissible.2
EIRMC need only comply
with the standard of
reasonableness, not the "Bud
York" standard. Other than to
assert an unsupported (and
frankly, unrealistic, industry
standard for the region), Mr.
York does not otherwise
dispute the reasonableness of
B&K's snow and ice removal
efforts.

As a result, even if the Court determines Mr. Dupuis is an invitee, there is no genuine
dispute of material fact as to whether EIRMC complied with its duty to exercise reasonable care
in making the premises reasonably safe, entitling EIRMC to summary judgment.
V.
CONCLUSION

Given that Mr. Dupuis conferred no benefit on EIRMC and did not further any business
purpose of EIRMC, he should be deemed a licensee, which is dispositive of this motion.
However, even if Mr. Dupuis had been an invitee, the undisputed facts of the case are that over

2 Notably, B&K did use "Ice Slicer" brand deicer on the EIRMC lots on the dates in question.
See Declaration of Counsel in Support of Motion to Strike Opinions of Roland York at Exh. A
(filed concurrently herewith).
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the two days in question, EIRMC, through its contractor, B&K, performed a combined 17

hours of continuous plowing and applied 6,000 pounds of ice melt to its lots. Dupuis has not
opposed EIRMC's proof of the reasonableness of these actions with opinions that would be
admissible in evidence.
Based on the foregoing, EIRMC respectfully requests that summary judgment be entered
in is favor as to all counts asserted in the Complaint and Demand for Jury Trial.
DATED THIS

r;fl-

day of February, 2020.
HAWLEY TROXELL ENNIS & HAWLEY LLP

By _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
Marvin M. Smith, ISB No. 2236
Attorneys for Defendants Eastern Idaho Health
Services, Inc., d/b/a Eastern Idaho Regional
Medical Center
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

VICTOR DUPUIS,
Case No. CVl0-18-6552
Plaintiff,
MOTION TO STRIKE OPINIONS OF
ROLAND YORK

vs.
EASTERN IDAHO HEALTH SERVICES,
INC., an Idaho Corporation doing business as
EASTERN IDAHO REGIONAL MEDICAL
CENTER; and JOHN/JANE DOES I-V,
whose true identities are presently unknown,
Defendants.

Defendant Eastern Idaho Health Services, Inc., an Idaho Corporation doing business as
Eastern Idaho Regional Medical Center ("EIRMC"), through counsel of record, Hawley Troxell
Ennis & Hawley LLP, hereby moves in Iimine for an order striking and excluding Roland "Bud"
York's opinions from consideration on summary judgment or at trial.
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This Motion is supported by the Memorandum and Declarations filed herewith, and by
the record before the Court.
Oral argument is requested.
DATED THIS

7-fC/ayof February, 2020.
HAWLEY TROXELL ENNIS & HAWLEY LLP

By M~ ~
Attorneys for Defendants Eastern Idaho Health
Services, Inc., d/b/a Eastern Idaho Regional
Medical Center
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

VICTOR DUPUIS,
Case No. CVI0-18-6552
Plaintiff,
MEMORANDUM IN SUPPORT OF
MOTION TO STRIKE OPINIONS OF
ROLAND YORK

vs.
EASTERN IDAHO HEALTH SERVICES,
INC., an Idaho Corporation doing business as
EASTERN IDAHO REGIONAL MEDICAL
CENTER; and JOHN/JANE DOES I-V,
whose true identities are presently unknown,
Defendants.

Defendant Eastern Idaho Health Services, Inc., an Idaho Corporation doing business as
Eastern Idaho Regional Medical Center ("EIRMC"), through counsel of record, Hawley Troxell
Ennis & Hawley LLP, submits its Memorandum in Support of Motion to Strike Opinions of
Roland York.
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I.
INTRODUCTION

This Court's Order and Notice Setting Jury Trial dated March 6, 2019 provides that
"Plaintiff/Counterclaimant/Third Party Plaintiffs expert witness disclosure, including opinions
and conclusions and the foundation for such opinions and conclusions must be filed at least 100
days before trial." Order and Notice Setting Jury Trial at~ 4 (entered March 6, 2019). At the
request of Dupuis' counsel, EIRMC stipulated to extend the parties' respective expert disclosure
deadlines, such that Mr. Dupuis' expert disclosure deadline fell on January 31, 2020, and
EIRMC's expert disclosure deadline fell on February 21, 2020. See Order on Stipulation to
Extend Deadlines to Disclose Expert Witnesses (entered January 22, 2020).
On January 31, 2020, Plaintiff Victor Dupuis ("Dupuis") filed an expert witness
disclosure that disclosed Roland "Bud" York, a snow removal expert. Dupuis' initial disclosure
of Mr. York is best summed up as a "bare-bones" expert disclosure that incorporates a "barebones" expert report. See Plaintiffs Expert Witness Disclosure (filed 1/31/2020) at 2, Exh. A
(the "Original Disclosure"). In fact, in a tacit admission of the inadequacy of the timely-filed
disclosure and report, Dupuis filed an untimely "supplemental" expert disclosure on February 3,
2020. See Plaintiff's First Supplemental Disclosure of Expert Witnesses (filed 2/3/2020) (the
"Supplemental Disclosure").

The Supplemental Disclosure significantly expanded on the

Original Disclosure by asserting additional opinions, conclusions, and bases for those opinions
and conclusions that were absent from the timely-filed Original Disclosure, such as by: (1)
identifying for the first time the materials reviewed by Mr. York in generating his opinions (the
Original Disclosure contained only a vague reference in Mr. York's attached report to "ALL
DOCUMENTS THAT I HAVE RECEIVED"); (2) additional and untimely background
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foundation for Mr. York that was not disclosed in the Original Disclosure ( such as his experience
in commercial deicing, his background as a police officer); and (3) additional and untimely
substantive opinions not disclosed in the Original Disclosure (such as it being unreasonable for a
commercial business in Southeast Idaho to have anything but a "bare pavement" policy, that any
snow removal companies in the area using anything but "Ice Slicer" brand deicer are per se
negligent, and that it's the "industry standard" to return to the job site for additional snow/ice
removal before snow reaches 2 inches in accumulation).
As set forth below: (1) the Supplemental Disclosure should be stricken and excluded as
an untimely attempt to bolster the Original Disclosure; (2) Mr. York's report attached to the
Original Disclosure has not been presented in an admissible form, and should therefore be
stricken and excluded from consideration in resolving the pending summary judgment motion;
and finally; (3) Mr. York's opinions should be excluded and not considered for purposes of
summary judgment (or at trial) because they are unhelpful to the trier of fact.

II.
LEGAL STANDARD
A motion in limine is a favored method of dealing with evidentiary matters. A motion in

limine enables a judge to rule on evidence without first exposing it to the jury. Davidson v. Beco
Corp., 112 Idaho 560, 563, 733 P.2d 781, 784 (Ct. App. 1986), modified on other grounds, 114
Idaho 107, 735 P.2d 1253 (1987); Idaho R. Evid. 104(c) ("hearings on preliminary matters "shall
be so conducted [outside the presence of the jury] whenever the interests of justice requires."). It
avoids juror bias occasionally generated by objections to evidence during trial. The Court's
ruling on the motion enables counsel on both sides to make strategic decisions before trial
regarding the content and order of evidence to be presented. Davidson, 112 Idaho at 563, 733
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P.2d at 784.

The Court has broad discretion regarding the exclusion of evidence, and its

decisions will only be reversed when there is a clear abuse of discretion. Warren v. Sharp, 139
Idaho 599, 605, 83 P.3d 773, 779 (2003). When reviewing an alleged abuse of discretion by a
trial court, appellate courts assess:
Whether the trial court: (1) correctly perceived the issue as one of discretion; (2)
acted within the outer boundaries of its discretion; (3) acted consistently with the
legal standards applicable to the specific choices available to it; and (4) reached
its decision by the exercise of reason.

Lunneborg v. My Fun Life, 163 Idaho 856,863,421 P.3d 187, 194 (2018).
Under the Idaho Rules of Evidence, expert opinion testimony is only admissible when
"the expert is a qualified expert in the field, the evidence will be of assistance to the trier of fact,
experts in the particular field would reasonably rely upon the same type of facts relied upon by
the expert in forming his opinion, and the probative value of the opinion testimony is not
substantially outweighed by its prejudicial effect." Ryan v. Beisner, 123 Idaho 42, 47, 844 P.2d
24, 29 (Ct. App. 1992); see also Idaho R. Evidence 702, 703, & 403. "[E]xpert opinion which is
speculative, conclusory, or unsubstantiated by facts in the record is of no assistance to the jury in
rendering its verdict, and therefore is inadmissible." Ryan, 123 Idaho at 46-47, 844 P.2d at 2829; see also Idaho R. Evidence 702. Testimony is speculative when it "theoriz[es] about a matter
as to which evidence is not sufficient for certain knowledge." Karlson v. Harris, 140 Idaho 561,
565, 97 P Jd 428, 432 (2004).
Idaho law is clear that "an expert witness must be shown to be competent with regard to
the issues as to which the witness will give expert testimony" (IDAHO TRIAL HANDBOOK§ 16:6
(2d ed.) (November 2017 Update)), and that a witness "must have sufficient skill, knowledge, or
experience in that field or calling as to make it appear that his opinion or inference will probably
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aid the trier in his search for truth." IHC Hosp., Inc. v. Board of Com'rs, 108 Idaho 136, 697
P .2d 1150 (1985) (overruled on other grounds by lntermountain Health Care, Inc. v. Board of

County Com'rs of Caribou County, 108 Idaho 757, 702 P.2d 795 (1985)) (credit manager of
hospital not competent expert on question whether medical treatment was necessary).

III.
ARGUMENT

A.

The Supplemental Disclosure is untimely and should be stricken and excluded.
Idaho law is clear that "[a] district court has authority to sanction parties for non-

compliance with scheduling orders, including prohibiting parties from introducing untimely
disclosed evidence." Easterling v. Kendall, 159 Idaho 902, 367 P.3d 1214, 1222 (2016) (citing
Idaho R. Civ. P. 16(i); Idaho R. Civ. P. 37(b)(2)(B)). As modified by the Court pursuant to the
stipulation of the parties, Mr. Dupuis' expert disclosure, "including opinions and conclusions and
the foundation for such opinions and conclusions[,]" was due no later than January 31, 2020. See
Order on Stipulation to Extend Deadlines to Disclose Expert Witnesses (entered January 22,
2020). The Supplemental Disclosure filed by Mr. Dupuis, which, as set forth above, stated new
opinions, conclusions, and bases for those opinions and conclusions not mentioned in the
Original Disclosure, was untimely. It should therefore be stricken.
Moreover, the purported "supplemental opinions" set forth m the Supplemental
Disclosure are not true supplementation.

Supplementation under Rule 26(e)(l) means

"correcting inaccuracies, or filling in the interstices of an incomplete report based on

information that was not available at tlte time of the initial disclosure." Keener v. United

States, 181 F.R.D. 639,640 (D.Mont. 1998). There is not true supplementation when there is
a "dramatic, pointed variation" between the supplementation and the original, and the
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information relied on in the supplementation was available at the time of the original
report. Id.; see also, Schweizer v. Dekalb Swine Breeders, Inc., 954 F. Supp 1495 (D. Kansas
1997) (excluding supplemental report of expert containing new opinions when there was no
reason the opinions could not have been expressed in the expert's original report). Here, given
that less than three days elapsed between the Original Disclosure and Supplemental Disclosure,
the additional opinions and conclusions stated in the Supplemental Disclosure were based on
information that "was available atthe time of the original report[,]" but, for whatever reason was
not timely included in the report. This is not true supplementation, but instead, an untimely and
improper attempt to bolster prior-disclosed opinions.
The Supplemental Disclosure should therefore be stricken as an untimely attempt to
bolster Mr. York's timely-disclosed opinions stated in the Original Disclosure.

B.

Mr. York's report is not before the Court in an admissible form, and should
therefore be excluded from consideration in resolving the pending summary
judgment motion.
The Idaho Supreme Court has long held that "[w]hen considering evidence presented in

support of or opposition to a motion for summary judgment, a court can only consider material
which would be admissible at trial." Gem State Ins. Co. v. Hutchison, 145 Idaho 10, 14, 175
P.3d 172, 176 (2007) (citing Petricevich v. Salmon River Canal, Co., 92 Idaho 865, 869, 452
P.2d 362,366 (1969)); Idaho R. Civ. P. 56(e). Here, Dupuis has attached Mr. York's report to a
Declaration of Counsel. However, counsel does not purport to have, nor does she have, the
personal knowledge or expert foundation to offer the opinions set forth in Mr. York's report.
Idaho R. Evid. 602 ("A witness may testify to a matter only if evidence is introduced sufficient
to support a finding that the witness has personal knowledge of the matter. Evidence to prove
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personal knowledge may consist of the witness's own testimony."); see also Idaho R. Evid. 702
("A witness who is qualified as an expert by knowledge, skill, experience, training, or education
may testify in the form of an opinion or otherwise if the expert1s scientific, technical, or other
specialized knowledge will help the trier of fact to understand the evidence or to determine a fact
in issue."). Moreover, attached as an exhibit to the Declaration of Counsel, Mr. York's report is
textbook hearsay, because it is an unswom, out of court statement being offered by Dupuis to
prove the truth of the matter asserted (e.g. negligence on EIRMC's part). See Idaho R. Evid. 801

et seq.
Given that consideration of Mr. York's report as presented would violate Idaho R. Evid.
602, 702, and 801 et seq., it is not evidence that would be admissible at trial, and therefore, not
something the Court should consider in resolving the pending summary judgment motion. As a
result, EIRMC respectfully requests that the Court exclude and preclude Mr. York's report.

C.

Mr. York should be excluded as an expert, because his opinions are not helpful to
the trier of fact.
Pursuant to Idaho Rule of Evidence 702, all expert testimony must be helpful to the trier

of fact. "[E]xpert opinion which is speculative, conclusory, or unsubstantiated by facts in the
record is of no assistance to the jury in rendering its verdict, and therefore is inadmissible." Ryan

v. Beisner, 123 Idaho 42, 47, 844 P.2d 24, 29 (Ct. App. 1992); see also Idaho R. Evidence 702,
703, & 403. Testimony is speculative when it ''theoriz[es] about a matter as to which evidence is
not sufficient for certain knowledge." Karlson v. Harris, 140 Idaho 561, 565, 97 P.3d 428, 432
(2004). The Idaho Supreme Court has held "that it is incumbent upon an expert to set forth
specific facts upon which an opinion is based." Green v. Green, 161 Idaho 675, 679, 389 P.3d
961, 965 (2017); see also McGlinchy v. Shell Chemical Co., 845 F.2d 802, 806 (9th Cir.1988)
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(district court properly excluded opinion testimony of expert who did not back up his opinion
with specific facts, rather his opinion was speculative, resting on unsupported assumptions).
Here, Mr. York's Original Disclosure fails entirely to provide any foundation for his
opinions. Mr. York does not identify any specific documents or records that he reviewed in
reaching his opinions, nor does it identify the facts upon which such opinions are based. Instead,
his report merely references ''ALL DOCUMENTS THAT I HAVE RECEIVED." As a result of
this failure, Mr. York's opinions are unsubstantiated by facts in the record. This failure to
identify documents reviewed also fails to comply with Idaho Rule of Civil Procedure 26, and
fails to comply with the Court's scheduling order, which required the timely disclosure of "the
foundation for ... opinions and conclusions." Dupuis has, in essence, conceded this issue as
evidenced by his filing of the untimely Supplemental Disclosure containing a list of documents
reviewed by Mr. York in an untimely attempt to provide foundation for his prior-disclosed
opm10ns.
However, even if Mr. York had disclosed documents reviewed and the factual basis for
his opinions, Mr. York's opinions and conclusions set forth in the Original Disclosure,
Supplemental Disclosure, and his attached report would still remain "speculative, conclusory,
and unsubstantiated by facts in the record." For ease of the Court's reference, EIRMC has
provided a table below with Mr. York's opinions on one-side, and EIRMC's specific objections
to the same on the other:
Mr. York Opinion

EIRMC Objection

"IN MY OPINON EIRMC IS NOT ONLY
RESPONSIBLE, BUT NEGLIGENT FOR
NOT HAVING, AND/OR ENFORCEING,
THEREFORE,
DEICING PROCEDURES.

This opinion is not supported by facts in the
record. Though parroted throughout the report
and disclosure that EIRMC did not deice, the
clear facts in the record demonstrate that
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LEAVING THE PARKING LOT IN AN EIRMC DID deice - in fact, B&K pursuant to
UNSAFE CONDITION DUE TO BUDGET its contract with EIRMC, applied 6,000 pounds
of ice melt down in the parking area at issue in
REASONS."
this case during the two day period at issue in
this suit. See Declaration of Brent Martin in
Support of Motion for Summary Judgment at ~
7. Additionally, the March 26, 2013 letter
from Brent Martin attached as Exhibit C to the
contract between B&K and EIRMC
specifically addressed de-icing in the parking
lot areas. Id. at Exh. A. Mr. York's suggestion
that EIRMC did not de-ice and/or did not
completely
is
deicing
for
contract
unsubstantiated by facts in the record.
THE
ON
This opinion is speculative, conclusory, and
"THE DEICER USED THAT DAY
SNOW LOG SAID 3000LBS WAS USED ON unsubstantiated by facts in the record. Mr.
EIRMC SOMETIME THAT DAY. AT THE York does not identify the size of the area in
APPROPRIATE RATE IT SHOULD HAVE question, nor does he identify what, in his
BEEN DOUBLE OR TRJPLED DEPENDING view, would be "appropriate" amounts of ice
melt given the conditions on the days in
ON WHAT BRAND DEICER WAS USED."
question and based on the brand of ice melt
used. Instead, he merely speculates about the
amount of ice melt that "should have" been
used depending on the brand of deicer used.
This is mere speculation and is not tied to the
facts of the case. I
"NOWHERE IN THE AGREEMENT DOES This opinion is not supported (and in fact, is
IT REQUIRE B&K THE CONTRACTOR TO contradicted) by facts m the record. As
reflected in Exhibit C to the Agreement
DEICE THE PARKING LOT AT ALL."
between EIRMC and B&K, the parking lots
were to be ice melted at a level that B&K
determined would "still provide a good safety
level for EIRMC." Id. at Exh. A. Though
Exhibit C called for a 20% reduction in ice

1 As was communicated to opposing counsel back in October 2019, B&K used ''Ice Slicer"
brand ice melt on the EIRMC lots. Declaration of Counsel in Support of Motion in Limine re:
Roland York at Exh. A. This information was available to Dupuis well in advance of the expert
disclosure deadline. For whatever reason, it appears this information was not provided to Mr.
York in preparing his opinions, as Mr. York has rendered a speculative opinion "depending on
what brand deicer was used" rather than an opinion connected to the facts of the case (i.e., based
on the brand of deicer actually used).
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melt usage, there is nothing in the Agreement
that limits B&K from using additional ice melt
when necessary due to weather conditions.
This was exactly the case here, as Brent Martin
testified he used more ice melt on the days in
question than he would have on a standard
mid-range application on the EIRMC lots. Id
"THIS TELLS ME THERE IS SOME KIND
OF AGREEMENT ON DEICER AND B&K
BEING
WAS
TRYING BUT
WAS
CONTROLLED BY EIRMC FOR BUDGET
REASONS."

at17.
This opinion is speculative, conclusory, and
unsubstantiated by facts in the record. There is
no support in the record for this conclusion.
B&K and EIRMC agreed (as reflected in
Exhibit C to the Agreement) that ice melt
would continue to be applied to the parking
lots at a reduced amount that would "still
provide a good safety level for EIRMC."
There 1s no evidentiary support for the
proposition that EIRMC was "controlling" or
limiting B&K for "budget reasons." It appears
obvious from Exhibit A to the Agreement that
the parties renegotiated the new contract to
provide cost savings in ways that would not
compromise safety at the facility.

Additionally, the Supplemental Disclosure also contains opinions, conclusions, and
assertions that are objectionable. Again, for ease of the Court's reference, EIRMC has provided a
table below with Mr. York's opinions on one side, and EIRMC's specific objections to the same
on the other:
Mr. York Opinion

EIRMC Objection

Failing to use a "bare pavement" policy is
unreasonable for commercial premises such as
EIRMC, including its parking lots. "Bare
pavement" actually means that work begins at
an accumulation of one inch and continues
until bare pavement exists. Supplemental
Disclosure at 4-5, ,r,r 4-5.

This opinion was not stated in the Original
Disclosure and should be excluded as
untimely.
The applicable standard in Idaho does not
require B&K to meet the "Bud York" standard;
the standard 1s reasonable care under the
circumstances. To the extent Mr. York 1s
attempting to assert a local custom or industry
standard, there are no facts in the record that
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would support that a "bare pavement" policy is
a local custom or industry standard. 2
Two of the businesses for which Mr. York
provides snow removal services are Harbor
Freight and Home Depot in Idaho Falls, Idaho.
Supplemental Disclosure at 4, 13. Attached to
the concurrently-filed Declaration of Cheri
Vandermeulen is evidence that Mr. York does
not always follow his own asserted "bare
pavement" standard in similar (albeit less
severe weather circumstances), during a similar
part of the year and similar time of day as is at

2 Mr. York does not identify the source of any industry standard or local custom in his report.
The Idaho Supreme Court has held "that it is incumbent upon an expert to set forth specific facts
upon which an opinion is based." Green v. Green, 161 Idaho 675, 679, 389 P.3d 961, 965
(2017). It is common sense that an industry standard must emanate from some source, whether
guidelines or standards published by a trade organization or otherwise. See e.g., Johnson v.
Carnival Corp., No. 07-20147-CIV, 2007 WL 9624462, at *l (S.D. Fla. Dec. 11, 2007)
(discussing industry standard emanating from Club Guide); Basta v. Kansas City Power & Light
Co., 456 S.W.3d 447, 452-53 (Mo. Ct. App. 2014) (discussing industry standard emanating from
NESC safety standards); Marland v. Asplundh Tree Expert Co., No. 1:14-CV-40 TS, 2017 WL
2599867, at *3 (D. Utah June 15, 2017) (discussing industry standard emanating from the ANSI
3000 standards); Martin v. Missouri Highway & Transp. Dep't, 981 S.W.2d 577, 582 (Mo. Ct.
App. 1998) (discussing industry standards emanating from AASHTO); Smoot ex rel. Smoot v.
Am. Elec. Power, 222 W. Va. 735, 740, 671 S.E.2d 740, 745 (2008) (discussing industry
standard created by NESC); Murray v. Marina Dist. Dev. Co., 311 F. App'x 521, 524 (3d Cir.
2008); Murray v. Marina Dist. Dev. Co., 311 F. App 1x 521, 524 (3d Cir. 2008) ("While Sutor's
report identifies purported security deficiencies, he fails to identify the source of any industry
standards, obligations or duties allegedly applicable to Marina or provide the methodology he
used to arrive at his opinions. Furthermore, when questioned at his deposition regarding the
existence of casino security industry standards, Sutor responded that there were "very few"
standards and he was writing the standards for the industry, but that it was a "work in progress."
Accordingly, we agree that Sutor's testimony would be no more than a 'subjective belief or
unsupported speculation,' rather than 'methods or procedures of science[.]"') (emphasis added).
Even if the claimed source of the purported "industry standards" could be the generally accepted
practices in the area, Mr. York has failed to disclose any evidence that other snow removal
companies follow any of his asserted standards. In the absence of any identified source for an
industry standard or local custom, Mr. York's opinions appear to be nothing more than his
subjective beliefs or unsupported speculations.
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issue in this case. Vandermeulen Deel. at Exh.
A-D (filed herewith). It snowed 3 inches on
2/5/2020. Counsel Deel. at ,r 3, Exh. B (filed
herewith).
The use of "Ice Slicer" brand deicer is industry This opinion was not stated in the Original
standard in the Idaho Falls area and the use of Disclosure and should be excluded as
inferior products is not the most reasonable untimely.
deicing of commercial premises in the Idaho
Falls area, including m January 2017. The applicable standard in Idaho does not
require B&K to meet the "Bud Yark" standard
Supplemental Disclosure at 5, ,r 7.
or use the same ice melt as Bud York; the
standard 1s reasonable care under the
circumstances. To the extent Mr. York is
asserting a local custom or industry standard,
there are no facts in the record that would
support that use of "Ice Slicer" is a local
custom or industry standard. In any event,
EIRMC notes that B&K did use "Ice Slicer"
brand deicer on the EIRMC lots in January
2017 (see FN 1).
The "Snake River Effect" leads to odd and This opinion was not stated in the Original
unanticipated snow patterns and wet snow Disclosure and should be excluded as
falling, when it is extremely cold at ground untimely.
level, which makes the quick accumulation of
ice an issue to which to pay very close
attention, but EIRMC never did so, as it Mr. York claims no background m
discontinued deicing in its parking lots, such as meteorology or any other science, and is
the one where Plaintiff fell, prior to Plaintiffs therefore unqualified under I.RE. 702 to offer
fall due to budgetary considerations. opinions about weather patterns or effects in
Southeast Idaho. Mr. York's opinion that
Supplemental Disclosure at 5, ,r 8.
EIRMC "discontinued deicing in its parking
lots," as set forth above, 1s completely
unsupported by facts in the record, which
confirm that EIRMC, through B&K, contracted
to apply deicer to its lots, and in fact, applied a
greater than normal amount of deicer to the
parking lots during the relevant two-day period
in January 201 7. See Declaration of Brent
Martin in Support of Motion for Summary
Judgment at ,r 7 and Exh. A.
Any reasonable premise owner that was not This opinion was not stated in the Original
limiting its snow removal and deicing vendor Disclosure and should be excluded as
from properly deicing its lots would be able untimely.
keep its lots ice free. Supplemental Disclosure
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at 5, 'if 9.

There is no evidence that EIRMC was
requiring B&K to do less than what B&K
believed necessary to keep the lots safe.
Again, Mr. Martin confirmed that ice melt was
applied to the lots at a level that would "still
provide a good safety level for EIRMC." In
addition, on the days in question Mr. Martin
has testified he applied a heavier or greater
than normal amount of deicer on the EIRMC
parking lots. See Declaration of Brent Martin
in Support of Motion for Summary Judgment
at ,r 7 and Exh. A. 3

In light of the speculative, conclusory, unsubstantiated nature of Mr. York's opinions and
conclusions, they are unhelpful to the trier of fact and should be excluded.

IV.
CONCLUSION
Based on the foregoing, EIRMC respectfully requests that Mr. York be excluded and
precluded from offering any opinions and/or conclusions in this matter.

3 It is interesting that Dupuis would point to EIRMC's desire for cost savings as some sort of
"proof' of its negligence. An economic cost-benefit analysis has been part of the law of
negligence since the days of Learned Hand. See United States v. Carroll Towing Co., 159 F.2d
169, 173 (2d Cir. 1947)(noting that "the owner's duty, as in other similar situations, to provide
against resulting injuries is a function of three variables: (1) The probability that she will break
away; (2) the gravity of the resulting injury, if she does; (3) the burden of adequate
precautions."). B&K and EIRMC sought cost savings in ways that would not be detrimental to
the safety level of its premises, and would still result in a reasonable amount of ice melt being
placed in the lots. Performing this cost-benefit analysis does not suggest negligence, particularly
where the cost-benefit analysis still resulted in 17 hours of continuous plowing and the
application of 6,000 pounds of ice melt on the days in question.
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DATED THIS ~

day of February, 2020.
HAWLEY TROXELL ENNIS & HAWLEY LLP

By ~ ~

Marvin M7mith,IBNo.2236
Attorneys for Defendants Eastern Idaho Health
Services, Inc., d/b/a Eastern Idaho Regional
Medical Center
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the "/~day of February, 2020, I caused to be served a
true copy of the foregoing MEMORANDUM IN SUPPORT OF MOTION TO STRIKE
OPINIONS OF ROLAND YORK by the method indicated below, and addressed to each of the
following:
Jason R.N. Monteleone
Shannon N. McCarthy
JOHNSON & MONTELEONE, LLP
th
350 N. 9 St., Ste. 500
Boise, ID 83702

□

U.S. Mail, Postage Prepaid
Hand Delivered
D Overnight Mail
□ E-mail:
j ason@treasurevalleylawyers.com;
shannon@treasurevalleylawyers.com
□ Facsimile: 208-947-2424
){iCourt
□

Marvin M. Smith, ISB No. 2236
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Electronically Filed
2/7/2020 4:12 PM
Seventh Judicial District, Bonneville County
Penny Manning, Clerk of the Court
By: John Frey, Deputy Clerk

Marvin M. Smith, ISB No. 2236
Marvin K. Smith, ISB No. 6978
HAWLEY TROXELL ENNIS & HAWLEY LLP
2010 Jennie Lee Drive
Idaho Falls, ID 83404
Telephone: 208.529.3005
Facsimile: 208.529.3065
Email: mmsmi th@hawleytroxell.com
mksmith@hawleytroxell.com
Attorneys for Defendants Eastern Idaho Health
Services, Inc., dlbla Eastern Idaho Regional
Medical Center

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE
VICTOR DUPUIS,
Case No. CVl0-18-6552
Plaintiff,
DECLARATION OF COUNSEL IN
SUPPORT OF MOTION TO STRIKE
OPINIONS OF ROLAND YORK

vs.
EASTERN IDAHO HEALTH SERVICES,
INC., an Idaho Corporation doing business as
EASTERN IDAHO REGIONAL MEDICAL
CENTER; and JOHN/JANE DOES 1-V,
whose true identities are presently unknown,
Defendants.

I, Marvin M. Smith, pursuant to Rule 2.7 of the Idaho Rules of Civil Procedure and Idaho
Code § 9-1406, declare as follows:
1.

I am over the age of eighteen (18), am competent to testify to the matters

contained herein, and do so based on my own personal knowledge and/or my review of

DECLARATION OF COUNSEL IN SUPPORT OF MOTION TO STRIKE OPINIONS OF
ROLAND YORK - 1
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documents referenced herein. I am an attorney of record for Defendants in the above-captioned
matter.
2.

Attached hereto as Exhibit A is a true and correct copy of e-mail correspondence

between counsel in the above-captioned case from October 2019.
3.

Attached hereto as Exhibit B is a true and correct copy of national weather

service weather data for February 5, 2020 in Idaho Falls, Idaho.
I declare under penalty of perjury pursuant to the law of the State of Idaho that the
foregoing is true and correct.

~~
Marvin M. Smith
CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the ..'l!!aay of February, 2020, I caused to be served a
true copy of the foregoing document by the method indicated below, and addressed to each of
the following:
Jason R.N. Monteleone
Shannon N. McCarthy
JOHNSON & MONTELEONE, LLP
405 South Eighth St., Ste. 250
Boise, ID 83702

□

U.S. Mail, Postage Prepaid
D Hand Delivered
□ Overnight Mail
□ E-mail:
j ason@treasurevalleylawyers.com;
shannon@treasurevalleylawyers.com
□ Facsimile: 208-947-2424
~ iCourt
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Marvin K Smith
Bi II Hancock < bhancock@idfb ins.com>
Wednesday, October 30 1 2019 10:00 AM
Bruce Bistline
Marvin K Smith; Marvin M Smith
RE: Dupuis v. EIRMC

From:

Sent:
To:
Cc:

Subject:

Bruce:
I spoke to my client, Brent Martin, about your inquiry and he confirmed that in January 2017 he was using the following
ice melt:
•
•

Zephyr-which is the ice melt he used on all sidewalks, including the sidewalks at EIRMC in 2017; and
Ice Slicer-which is the ice melt he used on parking lots, including the parking lots at EIRMC in 2017.

You will see that, In an abundance of caution, I have copied the attorneys for EIRMC on my response to you because this
information was not previously sought in my client's prior depositions and I believe it is relevant discoverable
information for all parties.
Sincerely,

Js/
Bill Hancock
Claims Litigation Attorney

208-235-6143 I tax 208-239-4478

bhancock@idfbins.com

... I Farm Bureau Mutual Insurance Company of Idaho
•••"'

P.O. Box 4848, Pocatello, ID 83205-4848

The information contained in this message may be privileged and confidential and protected from disclosure. If you are not the intended recipient of the message,
you are hereby notified that any dissemination, distribution, or copying of this communication is strictly prohibited. If you have received this communication in error,
please notify us immediately by replying to the message, and please delete it from your computer.

From: Bruce Bistline < Bruce@trea sureva Ileylawyers.co m>
Sent: Tuesday, October 29, 2019 12:16 PM
To: Bill Hancock <bhancock@idfbins.com>
Subject: Dupuis v. EIRMC

Bill -- have you been able to get product information from Brent Martin -type of ice melt used at EIRMC Jan 2017,
brand name of ice melt used?
I would like to get this info and get it to our expert before snow starts to fall and no one is available to talk to.
Bruce S. Bistline

Associate Attorney
Johnson & Monteleone, L.L.P.

1
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th
350 N. 9 Street, Suite 500
Boise, Idaho 83702
Telephone: (208) 331-2100
Facsimile: (208) 947-2424

bruce@treasu reva llevlawyers.com

CONFIDENTIALITY NOTICE: This e-mail is intended only for the personal and confidential use of the individual{s) named as recipients
and is covered by the Electronic Communications Privacy Act, 18 U.S.C. §§2510-2521. It may contain information that is privileged,
confidential, and/or protected from disclosure under applicable laws and/or privileges, including, but not limited to, the attorneyclient privilege and/or the attorney work-product doctrine. If you are not the intended recipient of this transmission, please notify
the sender immediately by telephone. Do not deliver, distribute, or copy this transmission, disclose its contents, or take any action
in reliance on the information it contains.

This email has been scanned for spam and viruses by Proofpoint Essentials. Click here to report this email as
spam.
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http://nowdata.rcc-ac is. org/p ih/

Almanac for IDAHO FALLS - KIFI, ID
February 5, 2020
Record Lowest

Daily Data

Observed

Normal

Record Highest

Max Temperature

18

33

60 in 1963

2 in 1989

Min Temperature

11

15

38 in 1963

-23 in 1989

Avg Temperature

14.5

23.7

49.0 in 1963

-10.5 in 1989

Precipitation

0.04

0.04

0.35 in 2019

0.00 in 2017

Snowfall

3.0

M

3.0 in2020

0.0 in 2018

Snow Depth

11

HOD (base 65)

50

41

11 in2020

O in 2018

75 in 1989

16 in 1963

COD (base 65)

0

0

0 in2020

0 in 2020

Month-to-Date Summary
...,,., .. ....
Avg Max Temperature

Observed

Normal

Record Highest

Record Lowest

30.6

32.5

52.5 in 1963

4.2 in 1985

Avg Min Temperature

13.8

14.3

36.3 in 1963

-16.6 in 1985

-~-····-···············

,

[j

~

f

'

1 of 1

Avg Temperature

22.2

23.4

44.4 in 1963

-6.2 in 1985

Total Precipitation

0.10

0.18

l.09in2019

0.00 in 2011
0.0 in 2018

Total Snowfall

5.0

M

5.0 in2020

Max Snow Depth

11

"

20 in 1979

0 in 2018

Total HOD (base 65)

212

208

355 in 1985

82 in 1963

_.. ,.. ,.,

Total COD (base 65)

0

0

0 in 2020

0 in2020

Year-to-Date Summary

Observed

Normal

Record Highest

Record Lowest

Avg Max Temperature

32.4

30.9

41.5 in 1953

18.3 in 1979

Avg Min Temperature

18.7

13.8

28.0 in 1953

0.4 in 1985

Avg Temperature

25.6

22.4

34.7 in 1953

9.5 in 1985

Total Precipitation

1.43

1.24

2.53 in 1986

0.00 in 1991

Total Snowfall (since July 1)

56.6

M

56.6 in 2020

0.0 in 2009

Max Snow Depth (since July 1)

15

Total HOD (since July l)

4619

Total COD (since Jan 1)

0

(__<'.:<lll'lj)1'1r~ lo _anottie'r'ye.~r\

26 in 1993

0 in 2009

4580

5294 in 1986

793 in 1981

0

0 in 2020

0 in 2020

Period of Record:
• Max Temperature : 1952-05-20 to 2020-02-06
• Min Temperature : 1952-05-20 to 2020-02-06
• Precipitation : 1952-05-20 to 2020-02-06
• Snowfall : 1952-05-20 to 2020-02-06
• Snow Depth : 1952-05-20 to 2020-02-06

2/7/2020, 10:37 AM
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Seventh Judicial District, Bonneville County
Penny Manning, Clerk of the Court
By: John Frey, Deputy Clerk

Marvin M. Smith, ISB No. 2236
Marvin K. Smith, ISB No. 6978
HAWLEY TROXELL ENNIS & HAWLEY LLP
2010 Jennie Lee Drive
Idaho Falls, ID 83404
Telephone: 208.529.3005
Facsimile: 208.529.3065
Email: mmsmith@hawleytroxell .com
mksmith@hawleytroxell.com
Attorneys for Defendants Eastern Idaho Health
Services, Inc., d/b/a Eastern Idaho Regional
Medical Center

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE
VICTOR DUPUIS,
Case No. CVl0-18-6552
Plaintiff,
vs.
EASTERN IDAHO HEALTH SERVICES,
INC., an Idaho Corporation doing business as
EASTERN IDAHO REGIONAL MEDICAL
CENTER; and JOHN/JANE DOES I-V,
whose true identities are presently unknown,

DECLARATION OF CHERI
VANDERMEULEN IN SUPPORT OF
MOTION TO STRIKE OPINIONS OF
ROLAND YORK

Defendants.

I, Cheri Vandermeulen, pursuant to Rule 2. 7 of the Idaho Rules of Civil Procedure and
Idaho Code § 9-1406, declare as follows:
1.

I am over the age of eighteen ( 18), am competent to testify to the matters

contained herein, and do so based on my own personal knowledge.
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2.

Attached hereto as Exhibit A are true and correct copies of photographs I took of

the parking lot at Harbor Freight in Idaho Falls, Idaho, on February 5, 2020, at approximately
5:18 P.M. These photographs fairly and accurately represent what I observed.
3.

Attached hereto as Exhibit B are true and correct copies of photographs I took of

the parking lot at Harbor Freight in Idaho Falls, Idaho, on February 5, 2020, at approximately
8:33 P.M. These photographs fairly and accurately represent what I observed.
4.

Attached hereto as Exhibit Care true and correct copies of photographs I took of

the parking lot at Home Depot in Idaho Falls, Idaho, on February 5, 2020, at approximately 5: 11
P.M. on February 5, 2020. These photographs fairly and accurately represent what I observed.
5.

Attached hereto as Exhibit D are true and correct copies of photographs I took of

the parking lot at Home Depot in Idaho Falls, Idaho, on February 5, 2020, at approximately 8:38
P.M. on February 5, 2020. These photographs fairly and accurately represent what I observed.
I declare under penalty of perjury pursuant to the law of the State of Idaho that the
foregoing is true and correct.
Dated:

fib. l ~

t!&v·

!~tl77L?t

Cheri Vandermeulen

L
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the ~
ay off ebruary, 2020, I caused to be served a
true copy of the foregoing document by the method indicated below, and addressed to each of
the following:
Jason R.N. Monteleone
Shannon N. McCarthy
JOHNSON & MONTELEONE, LLP
405 South Eighth St., Ste. 250
Boise, ID 83702

□

U.S. Mail, Postage Prepaid
Hand Delivered
□ Overnight Mail
□ E-mail:
j ason@treasurevalleylawyers.com;
shannon@treasurevalleylawyers.com
□ Facsimile: 208-947-2424
~ iCourt
□

~~
Marvin M. Smith, ISB No. 2236
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